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VOUCHER FOR TRANSFERS D.O. Vou. No... | 
BETWEEN APPROPRIATIONS AND/OR FUNDS mon eS Wo.99=06__ 


No.....__.....- 


U.S.DEPENSE..INTELLIGENCE_AGENCY, WEES .-WABBENTIN, VIEGHIIA._Dr. , 
(Department, establishment, bureau or office billed) 

70.0.S.-PINANCE.& ACC OUNTING_ OFFICE, ROST_MYEE.-ABLINGT AY, VIRGINIA 
(Department, establishment, bureau or office billed) 


AUGUST 1965 Reimbursable supplies and 
services as per attached 


ACCOUNTING CLASSIFICATION - ae Office (Appropriation Symbol must: 
shown; other classification optiona 


2162020 25-C-897 P2800 sh4-120 1,013.82 


CERTIFICATE OF OFFICE BILLED 


I certify that the above articles were received and accepted or mts) 
services performed as stated and should be charged to the appropriation 
and/or fund(s) as indicated below; or that the advance payment request: 
approved should be paid as indicated. 


d administrat z) 


iled = t (Authorized administrative or certifying artices 
nan nnnn manne 


- ce PProp: on. 0. 
shown; other classification optional 


Paid by check No.---.-.-.-..- 
* U S GOVERNMENT PRINTING OFFICE: 1963 - 674770 


cla- 
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TATEMENT OF ACCOUNT Ss Date 
(AR 37-108) 6 Sept 65 
FROM: (Complete name and address of Department of the 
Army Installation) (S-Number) 
Ol - econ service 
Tllegible 02 - Installation, 
Move, Restoration 
44-120 03 - Toll Charges - 
See Attached 
Statement 


’ DIA 
Vint Hill Farms Station Semattannes 


Warrenton, Virginia Statement 
Phone nuntber - Electricity 
Gas 
Heat 
Water 
Refuse 


Repairs 
MAKE CHECKS PAYABLE TO TREASURER OF THE UNITED STATES, Commissary 


Present or Mail This Portion Of Bill With Payment. Surcharge 


Rent 
Ee Gi ye tere inane BRA: EER AS Ee Previous Balances 


To ram ederal Tax 
eam 03). (05) 


ee 
TT i. 


SSN RE TT TT Nn 


DA FETRoy. 56 1857 GB Part) 2 
# U. S. GOVERNMENT PRINTING OFFICE 1963—706- 769 
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DAILY TRANSFER SUMMARY (Signal) 
(AR 37 108) 


Vint Hill Farms Station eecet Signal office 
Warrenton, Virginia Vint Hill Farms Station 
Warrenton, Virginia 


Following are charge sa ¢ from opera 
installation communication sereteenl weurinent (date) 19 July - 18 = mgubyttted 
in accordance with the provisions of AR 37-108. Supporting to L 
and other data are attached. 


Toll | Telegram Other (Identify) Px] 


Lt AP wil | 
Rental Costs of 
Ext. 603 for ASA 
Picnic 
SERVICE CONNEC - 11.75) 
TION CHARGE FOR 
603 for ASA Picnic 


ciate 


Data On Subscribers Whose Phones Were Connected Or Disconnected Are Listed 
On The Reverse Side. 


CHARGE SALES ADJUSTMENTS 


Accounting 
Classification 


2162020 25-C-897 
2162020 25-C-930 
21X6875 S49-079 


Name And Grade Of Sig 


's/ NORMAN. 8, HAMPTON, Cx 's/ NORMAN A. HAMPTON Capt AIS 


FORM ~ 
1 Nov 56 1856 
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Below is abstract of utilities sold by the Post Engineer during the 
month of August 1965 and are reported for billing and collection in 
accordance with AR 35-241 


Per Joint-Use Agreement 
3. DIAAPIL2 


1. Electrical Service 
- @ $0.012 per KWH -$ 533.76 


2. Water Service 
N ga 36 per N gal 115.20 


Sewage Service 
Bok gal @$0.55 per N gal . 123.20 


Gas Service 
F -OO per MCF... : 152.00 


Refuse Collection 
5 CY @$1.00 per Cy ...... . 5-00 


Total $ 929.16 


ies tao Contract and AR 210-55 (Installation Support) 
Aug 
Virginia Pepsi Cola Bottling Company, Inc. 
41) East Water Street 
Charlottsville, Virginia 
Electric Service 
11 each electrically~-operated vending machines 
$0.90 per machine per month . ........-. .- «$ 9.90 


5. Reference AR 219-55 Officers Open Mess (Month of August 1965) 
a. Electric Service 375 KWH $0.012 per KWH 4.50 


b. Water Service -1M gal $0.36 perMG ..... 
c. Sewage Service - 700 gal $1.00 per MCF...... 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 
In the Matter of 


) 
) Docket No. 
Vint Hill Farms Station, Virginia ) . 


APPLICATION OF THE SECRETARY OF THE ARMY 
FOR AN ORDER PURSUANT TO SECTION 7(a) 
OF THE NATURAL GAS ACT 


Comes now the Secretary of the Army (Applicant), through 
his duly authorized counsel, The Judge Advocate General, on 
behalf of the Department of Defense, and, pursuant to Section 
7(a) of the Natural Gas Act and Paragraph 250.6 of the Regu- 
lations issued thereunder, hereby makes this application for 
an order directing the Atlantic Seaboard Corporation (Seaboard) | 
to sell and deliver to Applicant the volume of natural gas 
estimated to be required for sale and distribution in the 
third year of operation at Vint Hill Farms Station, Virginia 


(Vint Hill). In support hereof, Applicant shows as follows: 


Applicant, the Secretary of the Army, is a person engaged 


| 
1 
| 


and legally authorized to engage in the local distribution of 
natural gas to the public, and is, accordingly, a person as 


defined in Section 2 of the Natural Gas Act. 


- 5a - 


2 


Applicant's address is: 


The Secretary of the Army 
Washington, D. C, 20310 


3 


The name, title, mailing address and telephone number 


of the person to whom communications concerning this appli- 
cation are to be addressed is: 

Curtis L, Wagner, Jr. 

Chief, Communications, Transportation and 

Utilities Branch 

Litigation Division 

Office of The Judge Advocate General 

Department of the Army 

Washington, D. C, 20310 


TELEPHONE: OXford 56570 


4 
The name and address of the natural gas company from 
whom service is desired is: 
Atlantic Seaboard Corporation 
Post Office Box 1273 
Charleston, West Virginia 
5 
Applicant is presently engaged in the distribution and 
sale of natural. gas within the boundaries of the military 
reservation known as Vint Hill Farms Station, Warrenton, 


Virginia. The Applicant owns, maintains and operates the 


entire distribution system on said military reservation and 
makes residential and commercial sales of natural gas from 
‘sera distribution system. Applicant presently purchases its 
gas from Virginia Gas Distribution Company (Virginia Gas), a 
gas distribution company doing business wholly within the 
State of Virginia. 
The main transmission pipe line of Seaboard runs through 

the said military reservation, and presently the gas is 


delivered to Vint Hill directly. from the main line via fifteen! 
feet, two inches, ef pipe and metering devices located on | 
said reservation. It is Applicant's understanding that Sea- 


board and Virginia Gas are affiliated companies and are wholly | 


owned subsidiaries of Columbia Gas Systems, Inc. 


6 
By this application, Applicant seeks the direct delivery 


and sale by Seaboard to Applicant at an interconnection of 


| 
i 
| 
| 
| 
‘ 
| 
\ 
| 
| 


Applicant's distribution system at Vint Hill Farms Station | 
| 
if 


with Seaboard's main transmission pipe line of 288 Mcf of 
natural gas per day, which represents Applicant's third-year 
maximum day requirements. 

Vint Hill Farms Station is a military reservation com- 
prising of 721 acres, more or less, located near Warrenton, 


Virginia. Approximately 663 persons work on the reservation. 


The population is 1,312. The number of private family 


residences is 162, and additionally there is one large 
barracks, housing enlisted personnel. 

As indicated in paragraph 5 above, this is not an 
initial connection in the physical sense of the term, nor 
an extension or improvement of existing facilities, as the 
necessary Conneceionss distribution system, and metering 
gevices are in place. 


The total estimated volumes of gas involved to meet 


the peak-day and annual requirements of Applicant for the 


first three years of proposed operation are as follows: 
(Volumes - Mcf at 14.73 p. sia) 


YEAR OF OPERATION MAXIMUM DAY ANNUAT, 
First © 238 128, 684 


Second 262_ 141,548 


Third 288 155,702 


These estimates were derived from actual consumption 
in fiscal 1965 which was 198 Mcf maximun day and 109,289 Mcf 
annual, and extrapolated based on known and projected 


expansion of the facilities at Vint Hill. 


7 
No application other than this must be or is to be filed 
by applicant with any other Federal or State Body, or other 
political sutdivision or agency of a State to enable Applicant 


to engage in the transportation and sale of natural gas in 


Vint Hill. No franchise is :eeded by Applicant to render 


the service and none has been applied for. 


8 
Under Virginia law, the State Corporation Commission 
has no jurisdiction over sales by public utilities to 
agencies of the Federal Government. Accordingly, no state 
certificate is needed and none has been applied for. 
9 
As indicated in paragraph 5 above, no further construc- 
tion is needed. Applicant has been, and is now purchasing 
gas for resale to residential and commercial customers, 
although the purchases presently are not under the jurisdic- 


tion of either the Federal Power Commission or State authorities. 


10 


No cost is involved for facilities construction. Ac~ 


cordingly, no estimated cost of the distribution systen, 
| 
connecting supply lines, legal fees, financing fees or engineer- 


| 
ing fees need be shown. 


11 
The services of an engineering consultant will not be 


needed. 


12 


No financing will be needed. 


13 
The estimated gross annual revenues for the natural 
gas estimated to be sold to residential and commercial 


customers are shown as follows: 


CUSTOMER YEAR OF OPERATION 
; lst 2nd 3rd 


Residential | $23,433.00 $24,580.00 $24,580.00 
Commercial | 2,700.00 2,850.00 3,000.00 
TOTALS: $26,133.00 $27,430.00 $27,580.00 

Under Army Regulations, Applicant is required to charge 

the local prevailing rate, if any, for similar service, but 

in no case at less than cost to the government. For govern- 


mental customers the rate will be Atlantic Seaboard CDS-1 


rate plus a percentage of the cost of gas to cover adminis- 


trative and distribution costs. For nongovernmental customers, 


the rate will be the local prevailing rate for similar service. 


The cost of all gas purchased is as follows: 


YEAR OF OPERATION EABOARD_RATE* 


Ist $71,960.00 
2nd 79,154.00 
3rd 87,069.00 
*The rate schedule is the Seaboard CDS-1. 
The cost of the gas purchased to be resold by applicant 


(total gas purchased less that used by Applicant directly) 


is as follows: 


YEAR OF OPERATION RATE 
lst $23,571.00: 


2nd 24,715.00 
3rd 24,795.00 


Net operating revenues are as follows: 


AR OF OPERATTIO! 
lst 2nd 3rd 


*Administrative Expense $ 1,380.00 $1,449.00 $ 1,521.00 | 


*Distribution Expense 464,00 487.00 511.00 
Maintenance 


Cost of Gas @ 55.92¢-M** 23,571.00 24,715.00 24,795.00 


TOTAL ESTIMATED EXPENSE $25,415.00 $26,671.00 $26,827.00 


* Only the proportionate share of expenses relative to the gas 


resold is herein shown. 
** Based on Seaboard's CDS-1 Rate Schedule. These figures are 
only for cost of gas purchased which is resold. 
Estimated Gross Income $26,133.00 $27,430.00 $27,580.00 
Total Estimated Expenses 25,415.00 26,671,00 26,827.00 


NET REVENUES $ 718.00 $ 759.00 $ 753.00 


14 
Attached hereto are the following exhibits in compliance 
with § 250.6 of the Commission’ Regulations under the Natural 
Gas Act: 
TABLE OF CONTENTS 


EXHIBIT A, Location of Facilities 


EXHIBIT B. Flow Disgrams and Data - 
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Seaboard is a "natural gas company" as defined in 
Section 2 of the Natural Gas Act and, as such, is subject 
to the jurisdiction of the Federal Power Commission. 

The pipeline and transmission facilities of Seaboard 
provide the only feasible jurisdictional source of 
supply of natural gas for Applicant. 

Applicant believes that Seaboard has sufficient 
capacity and supply ayailable in its sysvem to enable it 
to sell and deliver to Applicant the third-year maximum 
day requirements of 288 Mcf of gas per day. The sale 
and delivery of such volume of gas to Applicant will 


not, therefore, impair the ability of Seaboard to render 


adequate service to other customers on its system nor 


subject it to any undue burden. 

WHEREFORE, Applicant, the Secretary of the Army, 
respectfully prays that this Commission issue in order 
pursuant to Section 7(a) of the Natural Gas Act directing 
the Atlantic Seaboard Corporation to sell and deliver to 
Applicant the estimated third-year maximum day gus 


requirements, and for such other and further relief which 


under the circumstances and in the public interest may 


be required. 


Respectfully submitted, 


£, Commbntees WS 
Chief, Commu: tons, Transp rtation 
SIDNEY J. WALKER and Utilities Branch 
Lt. Colonel, JAGC Litigation Division 

Office of The Judge Advocate General 
Of Counsel Department of the Army 


Washington, D. C, 20310 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


The Secretary of: the army, Applicant ) Docket No. CP66-179 
‘\tlentie Scabeard Corporation, Respondent ) 


PRESIDING EXAMINER'S INITIAL DECISION 
UPON A GAS CERTIFICATE APPLICATION 


(Issued January 25, 1967) 


APPEARANCES 


Lt. Colonel Sidney J. Walker (Curtis L. Wagner, Jr. on briefs) 
for The Secretary of the Army 


John M. Hill and C.'E. Goodwin for Atlantic Seaboard Corporation 
and Virginia Gas Distribution Corporation 


W. C. Hart for Columbia Gas System Service Corporation 


Herbert H. Brown for Staff of the Federal Power Commission 


LANDE, PRESIDING EXAMINER: This proceeding was initiated after 
representatives of the Secretary of Army (Army) filed an -applica- 
tion requesting authorization to purchase gas directly from the 
Atlantic Seaboard Corporation (Seaboard or Respondent) under certain 
rate schedules applicable to gas sold for resale, rather than from 
Virginia Gas Distribution Corporation (Virginia Gas) under terms of 
current retail gas rates. Respondent contends-that the Army is not 
a proper applicant because it is not truly engaged in the local dis- 
tribution of natural gas to the public. Seaboard argues that the 
utility activity of the Army is limited to a small single military 
installation and exists solely at the will and convenience of the 
Army and not of the consuming public. 


Procedural Matters 


On December 3,' 1965, the Army filed with the Commission an 
application pursuant to Section 7(a) of the Natural Gas Act for 
an order directing Seaboard to sell up to 879 Mcf per day of 
natural gas to the Army, such gas to be delivered by Seaboard at 
Vint Hill Farms Station, Virginia. By order dated June 17, 1966, 
the case was set for hearing, and Virginia Gas was permitted to 
intervene. : 


De 43 


Presently Vint Hill Farms Station receives natural gas from | 
Virginia Gas pursuant to Virginia Gas's rate schedule duly filed | 
with the Virginia State Corporation Commission. However , said 
-Commission does not exercise regulatory jurisdiction over gas sold 
to the Army in that State. 1/ Virginia Gas is an affiliate of | 
Seaboard (both are subsidiaries of the Columbia Gas System, Inc. )| ana 
the natural gas delivered by Virginia Gas to Vint Hill Farms Station 
is delivered to Virginia Gas by Seaboard. If the Army's application 
in the instant proceeding is granted, the Army will terminate its) 
contract with Virginia Gas and will execute a service agreement with 
Seaboard. 

Hearings were held on September 12 and 13, 1966. Briefs were 
Seal exchanged and the ‘final reply brief was filed on December 5 , 
1966. 


Facilittes’ and Service 


Vint Hill Farms Station is a military reservation comprising of 
about 720 acres, located near Warrenton, Virginia. Approximately) 
663 persons work on the reservation. The population exceeds 1 300. 
The number of private family ‘residences is 162, und dcr Lonel lye 
there is one large barracks, housing enlisted personnel. Army 
receives natural gas at the boundaries of this military reservation 
through a 22-feet long 2-inch pipe owned by Virginia Gas. Army | 
maintains and operates the entire distribution system on said 
military reservation and makes all deliveries of natural gas from 
said distribution system. Applicant presently purchases its gas | 
from Virginia Gas, a gas distribution company doing business wholly 
within the State of Virginia. The main transmission pipeline of, 
Seaboard runs through the said military reservation, and present 
the gas is delivered to Vint Hill directly from the main line via) 
said short pipe and the metering devices located on said reserva-' 
tion. Seaboard and Virginia Gas are affiliated companies and are, 
wholly-owned subsidiaries of Columbia Gas System, Inc. 


In this proceeding, Applicant seeks an order to direct delivery 
and sale by Respondent to Applicant at an interconnection of Appli- 
cant's distribution system at Vint Hill Farms Station with Seaboard's 
main transmission pipeline. | 


1/ C£. Jurisdictional exemptions prescribed in Section 1(c) of 
the Natural Gas Act. When State exercises jucisdiction over 
intrastate service FPC jurisdiction is excluded. 


Witness Lequerique testified that Army would realize subst 
savings by receiving service directly from Scaboard and the eli 
tion of Virginia Gas that performs, in his opinion, no useful vunc- 
tion for the military. In the third year of cperation, the srry, 
and indirectly, the taxpayers of the United States would allegwily 
save epproximately $54,000.00. He further testified thet as rar 
as the Army can determine, Virginia Gas' only expense is the serding 
or the monthly billing to the Army. Virginia Gas' total investment 
is only 22 feet of pipe. The witness suggests that Seabcard shoult 
send the bill directly to the Army and thereby eliminate the middle- 
man. 


It is noted that despite Steff's repeated efforts to obtain a 
breakdown-or the peak day Voltimes of natural gas allegedly resold 
ty the Army at Vint Hill Farms’ Station,” the’ “Army ‘dia not provide 
the hecessary, “information (tr. “170). “The Army apparently places ~ 
sole reliance on its theory that if any part of the gas is resold, 
the entire service! at Vint Hill Farms Station becomes jurisdictional.. 


Respondent's Contentions 


Respondent submits that the Army is not a proper applicant 
under Section 7(a) of the Natural Gas Act. It argues that when 
the alleged savings of $54,000 a year to the 185 million tax paying 
Americans is weighed against the increased cost to the approximately 
32,000 other consumers in the Commonwealth of Virginia, the applica- 
tion fails its alleged purpose of fairness. The mere incidence of 
accounting techniques does not properly support the Army's request 
herein. The Army at Vint Hill Farms Station is engaged in a defense 
function, and it is not truly in the utility business. Natural. gas 
is as much @ raw material as butter and bullets to the defense func- 
tion of Vint Hill Farms Station. Otherwise, every single superin- 
tendent of a Federal building could be said to be engaged in the 
resale of natural gas. There are similar accounting techniques as 
befween appropriations and charges in many single Federal buildings 
as between the various Federal functions. Such gas-using Federal 
buildings are not truly engaged in the distribution and sale of 
natural gas within’ the scope of Section 7(a) of the Natural Gas Act. 
Respondent says that the contention that the Federal installation 
at Vint Hill Farms provides a utility service, both on and off a 
Federal installation, is not supported by the facts herein. The 
Army is not really in the natural gas business. The Army is simply 
interested in securing the necessary raw material at the lowest 
cost to the tax payer. Respondent urges that this must not be ac- 
complished by shifting the burden of fixed cost on consumers in an 
adjacent region. ‘ 


Tne Examiner notes that Respondent failed to bring a witness | 
to the heering, nor did they produce evidence about the general | 
‘allegaticn of shifting the burden of fixed cost. A different con- 

. tention is just as plausible. Namely, if for years Army has been | 
carrying more than its fair share of fixed costs it is only fair | 
that the other Virginia consumers do their full part now. 


Stare Decisis 


In Cities Service Gas Company, Opinion No. 489, issued 
fyril 20, 1966, the Commission dealt with a similar factual situa- 
tion. While not every point contested herein has been settled by : 
thet opinion, it is well to review that case. The issue in | 
Cities was whether certain sales of natural gas by Cities to the | 
arry at Fort Leavenworth, Kansas, were "sales for resale" within |, 
the meaning of Section 1(b) of the Natural Gas Act, and therefore | 
subject to the jurisdiction of the Federal Power Commission. The | 
facts disclose that the sales there in issue were made by Cities 
to Army under two contracts, the Disciplinary Barracks contract | 
and the Fort Leavenworth contract. In that case, the Examiner 
held that the sale under the Disciplinary Barracks contract was | 
not jurisdictional. No party excepted to this conclusion. The | 
Examiner also held that the sale under the Fort Leavenworth con- 
tract was a jurisdictional sale for resale, since Army actually 
resells 6.7 percent of the gas bought from Cities under said con- | 
tract. 


On review the Commission held that while it believes that the 
Army is entitled to purchase the gas it sells for resale under 
Cities' resale tariffs on file with this Commission, itdid not see 
any basis for concluding that Cities mst extend this same tariff 
rate to the gas it sells to the Army for its direct use. The Com- 
mission said that while the Army is not in a position to require 
Cities to provide all of the gas it uses at Fort Leavenworth under 
Cities' resale tariffs, merely because a small percentage thereof 
is sold for resale, the Army does have the means to require Cities 
to sell it at the applicable resale tariff the portion of gas the 
Army resells within Fort Leavenworth. 

Army argues that the Commission erred when it ruled that there 
could be a separation of gas resold and gas used directly by the 
Army which thus made the latter nonjurisdictional. 

Staff counsel contends that in Cities, Section 7(a) of the 
latural Gas Act was not in issue, no evidence concerning the re- 
quirements of Section 7(a) was of record, and accordingly no 
determination of whether the Secretary is a proper Section 7(a) 
applicant was made. Staff counsel further submits that the 
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evidence herein shows that service to Family Housing and to the 
Defense Intelligence Agency is not a "sale" within the meaning 

of the Act; that the remaining "sales to others” are insignificant, 
and that the e Army bas not_supplied a breakdown of_the applicable. 
information _ required under the Commission's Regulations. We shall 
“now discuss pertinent aspects of the contested evidence and appli- 
cable lav. 


Certification Prerequisites 


Section 7(a) of the Natural Gas Act provides that: ". . . the 
Commission ...imay .. . direct a natural-gas company to... 
sell natural gas to any person . . . authorized to engage in the 
local distribution of . . . gas to the public..." 


A Qualified Person 


In the instant proceeding, Army alleges authority on the 
basis of a Federal Statute rather than on certification of a State 
public utility commission. Army claims that authority required 
under Section 7(a) has been conferred upon it by 10 U.S.C. 2481(a). 
Staff counsel takes issue with this contention pointing out that 
under said section such authority is conferred only ". . . to 
utilities and related services, if it is determined that gas is 
not available from another local source and that the sale is in the 
interest of national defense or in the public interest: ... 
Since Virginia Gas makes gas readily available, the Army allegedly 
dces not possess) authority to sell natural gas within Vint Hill 
Farms Station. In other words, Staff argues that Army is not a 
person who is "engaged or legally authorized to engage in local 
distribution of natural gas to the public" within the meaning of 
Section 7(a). 


Army argues! that in the Cities case, the Commission recognized 
that the Department of Defense is a person qualified to sell natural 
gas. Staff counsel replies that in that case, Section 7(a) of the 
Natural Gas Act was not in issue, that no evidence concerning the 
requirements of Section 7(a) was of record, and that accordingly no 
determination of! whether the Secretary is a proper Section 7(a) 
applicant was made. Staff counsel further argues that under the 
Cities case the Army, if found upon an adequate record to be a 
proper 7(a) applicant, may obtain certification only for that 
portion of natural gas that it in fact resells. 


The Examiner finds that while Virginia Gas comes up to the 
gates of the Arny installation, the evidence of record is silent 
cn the question whether because of military expediency or for 
accurity reasons Respondent «cannot properly serve the inside 
tuildings of the Post. The Examiner is inclined to accept the 
army's assertion that inside of Vint Hill Farms Station there is 
no outside source of gas available. 
| 
| 


The S2les 


Army argues that entities other than itself allegedly use about | 
46 percent of the total volumes of gas actually consumed at Vint Hill 
Firms. Army submits that approval of its application will eliminate: 
the intermediary (Virginia Gas), which allegedly would save the tax 
paying public approximately $54,000 per year. On the other hand, the 
Staff contends that if the Army were to purchase resale gas from 
Sexboard rather than from Virginia Gas, excluding the gas used by 
Defense Intelligence Agency and private residences in Army quarters, 
this would produce savings of less than $2,000 annually. Further- 
more, about one-half of the savings would be offset by the losses to 
the United States Treasury of corporate income taxes otherwise pay- 
able by Virginia Gas. These diverse contentions warrant a descrip- 
tion of the services in issue. 


Army alleges that it sells natural gas at Vint Hill Farms 
Station to: The Apartment Washer Service, Belvoir Cleaners, Mem- 
bers leasing trailer sites, Post Exchange, Officers Club, Defense 
Intelligence Agency, and Department of Defense. Customers in the 
past have also included construction companies. Army submits that: 

(1) The Army (Vint Hill Farms Station Post Engineers) 
resells natural gas to Apartment Washer Service. 

The gas is used by the service for water heating and 
space heating. Charges for the gas sales are com- 
puted at flat rates, bills are rendered monthly, and 
payments are made by cash. 


Belvoir Cleaners is a commercially operated laundry 
and dry cleaning pick up point located at Vint Hill 
Farms Station which uses natural gas for water and 
space heating purposes. The Army resells the natural 
gas consumed by the cleaners. Charges are billed 
monthly at flat rates and payments are by check. 


Eighteen privately-owned house trailers occupied by 
military personnel are furnished natwal gas for 
cooking and the heating of water by the Army at Vint 
Hill Farms Station. Under the terms of the leases 
for the trailer sites executed by and between the 


Army and military members, the Army provides utility 
services, ‘including natural gas, for which the lessees 
pay the costs on a monthly basis. Charges for natural 
gas are stated as a separate item and figured at flat 
rates. Payments are by check or cash. 


The Post Exchange at Vint Hill Farms Station uses 
natural gas for space, water heating, and for cook- 
ing. The Army and the Post Exchange, as purchaser, 
have entered into a "Memorandum of Understanding for 
Sale of Utilities Services" whereby the Army resells 
natural gas to the Post Exchange on a metered basis. 
Bills are .rendered monthly under the terms of the 
agreement and payments are by check. 


The Officers Club at Vint Hill Farms Station is sold 
natural gas by the Army for cooking and space and 
water heating. Charges are billed monthly on a flat 
rate basis and paid by cash or check. Like the Post 
Exchange, the Officers Club is a nonappropriated fund 
activity and has executed a "Memorandum of Understand- 
ing for Sale of Utilities Services." 


The Defense Intelligence Agency, a non-Department of 
Army activity, purchases natural gas from the Army 
to heat its facility at Vint Hill Farms Station and 
to provide hot water therefor. The contract for sale 
is in theiform of a "Memorandum of Understanding for 
Sale of Utilities Services" requiring monthly bill- 
ing and payments by voucher for the metered natural 
gas consumed. 


The Army resells to the Department of Defense natural 
gas used by military personnel, civilians or foreign 
military personnel, occupying family quarters at Vint 
Hill Farms Station for space and water heating and 
cooking purposes. The stewardship of family housing 
on military reservation rests with the Defense Family 
Housing Manager. He debits for gas to the Army 

(Post. Engineer's Account) from Government appropria- 
tion, and subsequent reimbursement takes place pursuant 
to 31 U.S.C. 686. 


Pursuant to the Army's presentation, Defense Housing and 
Defense Intelligence use the bulk of the so-called gas for resale. 
The remainder is evidently only a fraction or the gas consumption 
of Vint Hill Farms and it allegedly is difficult to obtain an exact 
breakdown thereof. 


| 
Staff counsel convincingly argues that natural gas furnished by 
the aArry to Defense Family Housing is not a sale for public con- 
aumpticn but in lieu cf partial housing allowances. With reference 
to gas furnished to the Defense Intelligence Agency, Staff points 
cut that the Army purchases natural gas under an appropriation made 
fer thit purpose, and afterwards transfers natural gas to the 
Defense Intelligence Agency, the latter thereupon reimbursing the 
¢ormer out of an appropriation applicable to the purchase thereof. 
Stacf argues that this transaction is not a sale either according 
to the ordinary or the legal signification of that term. It is 
merely an accounting procedure to which no concept of sale applies. 

In addition, it was also argued that the Apartment Washer 

service, Belvoir Cleaners, Members leasing trailer sites, Post 
<xckange and Officers Club, are all a "captive" consuming public | 
.r Vint Hill Farms Station and subject to expulsion at any time. 
they are there solely for the convenience and purpose of the Army. 
hey can be dismissed when their presence is no longer needed. 
nerefore, it was contended that gas furnished to these entities is 
-t a true sale either. The Examiner agrees with the Army that 
hese gas deliveries are a trye sales under the Act. 


rn 
ce 
: 


The Army submits that there is commingling of jurisdictional 
and nonjurisdictional gas at the Vint Hill Farms Station and that 
under the California Electric Power Company v. F.P.C., 199 F. 2d, 
2c6, the entire transaction is a jurisdictional sale. In the Cities 
case, the Commission discussed at great length the cases cited by 
the Army, 2/ and came to the conclusion that the Army can require 
Cities to sell at wholesale rates the portion of gas the Army : 
resells, but not the portion it purchases for its own use. 


The Examiner is not yet prepared to accept Army's theory about 
ccumingling jurisdictional and nonjurisdictional sales and therefore 
is not approving Army's application. On the basis of the record | 
developed thus far, the gas service to Defense Housing and Defense 
Intelligence is not a sale within the meaning of Section 7(a). The 
jurisdictional sales to the relating commercial services alone, ! 
namely to Apartment Washers, Belvoir Cleaners, Post Exchange and | 
Officers Club are small and consistent with the Commission's opinion 
in the Cities case do not as a matter of course entitle the Army 
to the lower resale rates for all the gas used at Vint Hill Farms 
Station. However, the Army did make a prima facie case that the gas 
in issue is supplied directly by the wholesaler (Seaboard). The | 


2/ City of Hastings, Nebraska v. F.PSC., (CADC 1954); Lo-Vaca 
Gatrering Co. v. F.P.C., 379 U.S. 366 and United States v. 
Public Utilities Commission of California, 345 U.S. 295, 

is} : 
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distributing company (Virginia Gas) furnishes minor facilities 
(a 22-feet pipe) and does a single billing, while the Army, per- 
haps for its own convenience, performs all the other normal func- 

. tions of a gas distribution company. Respondent failed to rebut 
said allegations. It presented no contradictory evidence, but 
merely rested on a general contention that as a matter of law the 
Army just cannot truly be in the utility business. Yet as a matter 
of fact the Army comes close to being a Distrivsutor of gas at Vint 
Hill Farms Station. 


The Examiner finds that excluding sales to Army Intelligence 
and private residences in Army quarters the sales to the sundry 
entities cited above are jurisdictional, though they represent 
small quantities of gas and approach the de minimis level which 
may or may not bring the matter within the Section 7(a) prerequisites. 
Accordingly, Army"s presentation thus far remains technically deficient. 
It will help if Army would comply fully with the Commission's Regula- 
tions 3/ and would also submit evidence about the size and cost of the 
gas distribution system on the 720 acre station. As the matter stands 
now the Army's evidentiary presentation is not sufficient to warrant 
immediate approval of its application. Therefore, it should be 
denied, but without prejudice, in hope that in the meantime the 
parties might conduct furthér negotiations towards settlement of 
the controversy. 


ADDITIONAL FINDINGS AND CONCLUSIONS 


At the Vint Hill Farms Station the Army shares natural gas 
service with the Defense Intelligence Agency, a Defense Residential 
Housing Activity and certain related services; namely, Post Exchange, 
Officers Club, Apartment Washer Service, Eighteen privately-owned 
house trailers and the Belvoir Cleaners. Seaboard, a subsidiary of 
Columbie Gas, delivers the natural gas to Virginia Gas, another sub- 
sidiary of Columbia does the gas distributing and retailing in the 
State of Virginia. Seaboard delivers the gas to the edge of the 
Army installation via a 22-feet pipeline owned by its affiliate, 
Virginia Gas. From there the Army takes over. It uses its own 
g@s distribution network. It makes specific billings to the larger 
users and collects remuneration for the smaller services. Army 
applied for certification under Section 7(a) of the Act in order to 
be able to purchase the gas directly from Seaboard at the lower rate 
of gas for resale. The State of Virginia does not regulate the 
sales to Army by the local Virginia Gas Company, and the Army seeks 
recognition for providing its own gas distribution network. 


3/ Section 250.6(6)(b) requires submission of estimates of maximum 
day requirements for residential, commercial and industrial 
customers. 


As previously discussed, only a small part of the natural ae 
in question could readily qualify for the "gas for resale" pre- 
requisite of Section 7(a) of the Act. The Army did not supply a 
useable estimate of said service as required by Section 250.6 of 
the Commission's Regulations. It is Army's position that since the 
jurisdictional gas is commingled with nonjurisdictiona]. gas, their 
entire service should be declared jurisdictional. In the Cities 
case, where 6.7 percent of the gas was jurisdictional, the Commis- 
sion withheld the granting of a certificate and gave the parties a 
reasonable time to conduct negotiations towards a mutual satisfac— 
tion of their conflicting interest. Since the percentage of juris- 
dictional sales herein is probably of a similar magnitude as it was 
in the Cities case the Examiner deems it appropriate to urge the 
parties to settle the controversy amicably. A jurisdictional 
determination cannot be based on equitable factors alone, and it] is 
preferable that the parties should attempt to settle the controversy 
along the views expressed by the Commission in the Cities case. 
Otherwise and after a reasonable time the Army could renew its 
application and this time remove all the infirmities mentioned in 
the former parts of this decision and also provide more cost infor- 
mation about its gas distribution system at Vint Hill Farms Station 
as well as the costs incurred in maintaining that system and col- 
lecting the various prorationed gas charges. In the meantime Army's 
application herein should be denied. 


ORDER | 

| 
WHEREFORE, IT IS ORDERED, subject to review by the Commission 

on appeal or review by the Commission on its own motion, as provided 


by its Rules of Practice and Procedure, that: 


The application of the Army filed herein is denied, 
but without prejudice to the Applicant. 


Ch ta, © Lorn « 


Allen 6. Lande 
Presiding Examiner 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


INTERCONNECTION; QUALIFIED APPLICANT; SALE FOR RESALE. 


Before Commissioners: Lee C. White, Chairman; L. J. O'Connor, Jr., 
Charles R. Ross, Carl E. Bagge, and 
John A. Carver, Jr. 


The Secretary ofthe Army ) Docket No. CP66-179 
Atlantic Seaboard Corporation ) 


OPINION NO, 537 
OPINION AND ORDER REMANDING PROCEEDING 


(Issued March 27, 1968) 


O'CONNOR, Commissioner: 


We have before us an application filed by the Secretary 
of the Army (Secretary) pursuant to Section 7(a) of the 
Natural Gas Act seeking an order directing Atlantic Seaboard 
Corporation (Seaboard) to sell up to 879 Mcf per day of natural gas 
to the Army at its Vint Hill Farms Station in Virginia. The 
Army presently purchases its entire natural gas requirements 
for Vint Hill Farms from Virginia Gas Distribution Corpora- 
tion (Virginia Gas). Virginia Gas, in turn, purchases its 
natural gas requirements from its affiliate, Seaboard. Both 
Virginia Gas and Seaboard are wholly-owned subsidiaries of 
Columbia Gas System, Inc. In essence, the Army would seek 
to eliminate Virginia Gas, which functionally serves only 
its own 22 feet of pipe leading into the station, and thereby 
save, it is alleged, approximately $54,000 annually as a 
result of reduced purchased gas costs. If permitted to 
initiate the purchase of gas from Seaboard the Army seeks 
to purchase, pursuant to the same rate schedule as does 
Virginia Gas, Seaboard's CDS-1 resale schedule. Seaboard 
makes no direct sales and has no separate rate for such sales. 
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The application requires resolution of three questions: 
(1) whether the Secretary is a proper Section 7(a) applicant; 
(2) what portion of the natural gas requirements of the Vint 
Hill Farms station may be secured through a Section 7(a) 
order directed against Seaboard; and, (3) assuming its entitle- 
ment to some portion of those requirements, whether the Army 
should be neentceen to obtain a supply of gas from Seaboard 
prior to its submission of the peak day needs information 
required by Section 250.6(6)(b) of the Commission's Regula- 
tions Under the Natural Gas Act. | 

The Presiding Examiner, Allen C. Lande, found that the 
Secretary was a proper Section 7(a) applicant, and further, 
that the Army was entitled to obtain directly from Seaboard 
the natural gas which it resells at Vint Hill Farms but not 
including its "sales" for military consumption, namely/to the 
Defense Intelligence Agency and Defense Family Housing which 
he concluded were not sales to the public within the meaning 
of the Act. However, owing to the Army's failure to comply 
with,our Regulations governing Section 7(a) applications the 
examiner concluded that "the Army's evidentiary presentation 
is not sufficient to warrant immediate approval of its applica- 
tion." (Dec. p.9) We agree with the examiner, and accordingly, 
affirm his decision. 


Section 7(a) of the Natural Gas Act, in relevant part, 
authorizes the Commission to "direct a natural gas company to 
- - - sell natural gas to, any person or municipality engaged 
or legally authorized to engage in the local distribution of 
natural or artificial gas to the public... ." The threshold 
question is whether the Army, with respect to its operations 
at Vint Hill Farms, can be said to be "legally authorized to 
engage in the local distribution of natural or artificial 
gas to the public." The Army contends that the authority 
required by Section 7(a) is conferred upon it by 10 U.S.C. 
2487(a) which, in relevant part, provides: 
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"Under such regulations and for such periods and 
at such prices as he may prescrihe, the Secretary 
concerned or his designee may sell or contract to 
sell to purchasers within or in the immediate 
vicinity of an activity of the Army, Navy, Air 
Force, Marine Corps, or Coast Guard, as the case 
may be, any of the following utilities and related 
services, if it is determined that they are not 
available from another local source and that the 
sale is in, the interest of national defense or in 
the public: interest: . .. (6) Natural, manufactured, 
or mixed gas." 


While Seaboard's main pipeline runs through Vint Hill 
Farms, the facilities of Virginia Gas (the 22 feet of pipe) 
are connected with the Seaboard line outside Vint Hill 
Farms and the gas there received is carried over to the 
boundary of the military installation through Virginia Gas' 
22-foot, two-inch line. Inside of that boundary an Army 
owned and operated distribution system constitutes the sole 
source of gas available for iocal consumption. Whether that 
is because Virginia Gas never tried to extend its distribution 
system on to Vint Hill Farms or because security considerations 
preclude a privately operated system is not disclosed by the 
record. It is clear, however, that whatever the reason, 
natural gas service is not available inside of Vint Hill Farms 
from other than the Army's distribution system. Notwithstand- 
ing this apparent satisfaction of 10 U.S.C. 2487(a) staff 
argues that the distribution service provided by the Army is 
restricted and is not service "to the public" within the 
meaning of Section 7(a). We disagree. The gas utilized 
at Vint Hill falls into three basic categories: 


(1) Use by Department of the Army for military facil- 
ities and functions. 


(2) Use by Department of Defense facilities. 


(3) Use by tenants, concessionaires or social groups 
located on the reservation. 
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While we agree that the use of gas in the first two 
categories cannot be classified as a distribution of gas 
to the public rather than use by the purchaser, we thin 
the third category does meet the statutory test. included 
in this category is the gas supplied to 18 house trailers, 
the tenants of which are Army personnel who receive an 
allowance in lieu of government furnished quarters. The 
tenants own their trailers and lease the space occupied 
from the Army. Gas is furnished at a flat rate. Other 
users include a laundromat, a dry cleaning pick-up station, 
a post exchange and an officers club. They occupy separate, 
rent-free space in Army-downed facilities and pay for gas 
either on a flat rate or metered basis. The gas is used 
for ordinary domestic purposes, i.e., space and water heat- 
ing, and cooking. 


This service furnished by the Army to these customers 
is substantially the same as the service that was involved 
in Ohio Fuel Gas Company, 11 FPC 461, a company tow | 
situation where we stated, 11 FPC ac 466: 


‘We agree that the phrase "public consumption" is not 
easily defined, but we do not regard that term as 
extending only to consumption by the people at large, 
or by all the people in any commmnity. We believe 
public consumption includes consumption which is 
limited to a small group and that it is not pre- | 
cluded from being "public consumption" merely 
because so limited. We regard the public as 
merely an aggregation of private individuals in 
this case, and do not consider that consumption 
by all members of the community is essential to 
make this a "public consumption." 


| 

Moreover, we already have acknowledged that the Secretary 
of the Army may exercise the rights conferred by Section 7(a). 
Cities Service Gas Company, Opinion No. 489, issued April 20, 
1966. The issue there was whether all or any part of Cities' 
sales to the Army at Fort Leavenworth, Kansas, were juris- 
dictional "sales for resale" thus making appropriate the 
application of Cities resale tariff and it was resolved as 
follows (35 FPC 571, 573): 
| 
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We affirm the examiner's conclusion that the 
Disciplinary Barracks sale is nonjurisdictional. 
However, we mist reverse his conclusion that the 
Fort Leavenworth sale in its entirety constitutes a 
jurisdictional sale for resale. The facts are clear 
that only a small proportion~-some 6.7 percent--of 
the gas covered by the Fort Leavenworth contract is 
resold. This sale for resale clearly is identifiably 
separate from the nonjurisdictional direct sale to 
Army for its own consumption which involved the great 
bulk of the gas. Consequently, while we believe for 
the reasons set forth below that the Army is entitled 
to purchase the gas it sells for resale under Cities' 
resale tariffs on file with this Commission, we do 
not see any basis for concluding that Cities mst 
extend this same tariff rate to the gas it sells to 
the Army for its direct use. 


In short, we believe that, while the Army is not 
in,a position here to require Cities to provide all of 
the gas it uses at Fort Leavenworth under Cities' resale 

‘tariffs, merely because a small percentage thereof is 
sold for resale, the Army does have the means to require 
Cities to sell it the portion of gas the Army resells 
within Fort Leavenworth at Cities' applicable resale 
tariff. However, we shall not attempt herein to enter 
any definitive order implementing these views. Instead, 
we shall give the parties a reasonable time to conduct 
negotiations consistent with views expressed herein 
looking towards a mutually satisfactory resolution of 
their conflicting interests. In the event such 
negotiations are not fruitful the Army will, of course, 
be authorized to file such applications pursuant to 
Section 7(a) of the Act as it may then deem appropriate. 


The Cities opinion is thus instructive not only insofar 
as it indicates that the Secretary of the Army can be a 
proper Section 7(a) applicant but by its enunciation of the 
consequence of the filing by the Secretary of an application 
thereunder -- the Army can obtain, under the pipelines’ resale 
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tariff, only the portion of gas which it "resells". The 
examiner found that portion to include the sales to the 
trailers’ tenants, the private concessionaires and to the 
Officers' Open Mess and Post Exchange but not those "to 
Army Intelligence and private residences in Army quarters." 
(Dec. p.9) We agree: The so-cailed "sales" to the poten 
Tpeealvoniee Ageacy and to Defense Family Housing are nothing 
fore than intra-~Defense Department accounting trensactions 
wadertaken for the convenience of the military. In no 
traditional sense can they be considered "sales," certaints 
not jurisdictional sales to the public. In ail instances 
wnere natural gas purchased by the Army is furnished to 
bate) a-Army Defense facilities the Department of Defense Tinance 
and Accounting office credits the Ariny's utility services 
appropriation account. That 1s the extent of the “salc.' 
And, where tn: Ariay supplies natural gas to military occupants 
of Ansy housing it plainly does so in discharge of its obliga- 
tion freely to supply necessaxy utility services. See | 
10 U.S.C, 4593 and Army Regulation 420-80(8) (b) (1). | 

Were we to direct Atlantic Seaboard to make available 
to tne Army any more gas than that which is resold, we would 
quite plainly be directing an interstate pipeline to make a 
direct industrial sale at a regulated rate. We need not 
belabor the fact that we have no authority so to act. Clearly, 
Congress intended to distinguish between resales and direct 
consumptive sales and to reserve the prerogatives of the 
state and local authorities over the latter, 


Section 1(b) of the Natural Gas Act limits the Commis- 
sion's authority "to the transportation of natural gas in 
interstate commerce, to the sale in interstate commerce! of 
natural gas for resale for ultimate public consumption for 
domestic, commercial, industrial or any other use, and to 
natural gas companies engaged in such transportation or 
sale, but shall not apply to any other transportation or sale 
of natural gas . . (emphasis added). Reviewing the 
legislative purpose “underlying this legislative mandate! the 
Supreme Court, in Panhandle Pipe Line Co. v. P.S.C. of Indiana, 
332 U.S. 507 (1947), concluded that the Congress deliberately 
deprived this Commission of the authority to order a "direct 
sale for consumptive use." (332 U.S. at 516-517): 


| 
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This section determines the Act's coverage and 
does so in the light of the situation existing at the 
time. Three ‘things and three only Congress drew 
within its own regulatory power, delegated by the Act 
to its agent, the Federal Power Commission. These 
were: (1) the transportation of natural gas in inter- 
state commerce; (2) its sale in interstate commerce 
for resale; and (3) natural gas companies engaged in 
such transportation or sale. 


The omission of any reference to other sales, 

that is, to direct sales for consumptive use, in the 
affirmative declaration of coverege was not inadvertent. 
It was deliberate. For Congress made sure its intent 
could not be mistaken by adding the explicit prohibition 
that the Act "shall not apply to any other... sale 

. . e' (emphasis added). Those words plainly mean 

that the Act shall not apply to any sales other than 
sales "for resale for ultimate public consumption for 
domestic, commercial, industrial, or any other use." 
Direct sales for consumptive use of whatever sort were 
‘excluded. 


The line of the statute was thus clear and complete. 
It cut sharply and cleanly between sales for resale and 
direct sales for consumptive uses. No exceptions were _ 
made in either category for particular uses, quantities 
ox otherwise. And the line drawn was that one eat which 
the decisions had arrived in distributing regulatory 
power before the Act was passed. 


Our actions in the Bushnell and Redbud cases were not 
inconsistent with this limitation. In the Bushnell case 1/ 
the city filed a 7(a) application against Panhandle. In 
resisting the application Panhandle pointed out that the 


1/ American Louisiana Pipeline Co., Op. No. 402, 30 FPC 698; 


aff'd sub. nom.; Central Illinois Public Service Company 
v. F.P.C., 338 F.2d 682 (1964). 
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Commission had no authority to order the sale and delivery 
of that part of the gas that was to be used as boiler fuel 
in the city's electric generating plant since the sale of 
such gas would be a direct sale rather than a sale for 
resale. The Commission stated that even though a portion 
of the gas would, at times be used as boiler fuel, it r 
would not be deprived of jurisdiction to order the requested 
7(a) citing as authority its decision in City of Redbud | 

(25 FPC 987). In the portion of the Redbud opinion quoted 
in the Bushnell decision, the Commission stated, "counsel, 
however, overlooked the fact that the gas used in the 

power plant is an integral part of a 'sale for resale' and 
does not cOVOLVe a separate sale transaction for consumptive 
use only." The proper construction of that statement is 
that a portion of the gas purchased for resale may be | 
diverted for other uses, including direct consumption ie 

the purchaser at times of off-peak demand. 


The Commission has consistently permitted ceubiarton 
utilities to purchase up to their average peak-day resale 
requirements. This was precisely the situation in 
Transcontinental Gas Pipe Line Corporation, Docket No. 
CP65-181 (Phase II), Opinion No. 532, issued November 6, 
1967. We have not, however, permitted them to purchase, 
under the jurisdictional resale tariff, additional firm igas 
beyond that needed to satisfy the needs of their resale | 
customers in order that the utility might have excess ges 
available for boiler fuel purposes. During off-peak periods 
the utility may divert its valley gas to boiler fuel or) 
other uses. 


The Supreme Court's opinion in United States v. Public 
Utilities Commission, 345 U.S. 295 (the California-Navy wy case) 
does not settle the issue of what part of the gas purchased 
by the Army should be under the resale tariff. It is 
apparent that the Court never resolved that question. Indeed, 
after discussing its opinion in Pennsylvania Water & Power 
Co. v.. F.P.C., 343 U.S. 414, the Court states (345 U.S. at 
317): "There, however, the problem was whether the sales 
of electricity were in ‘interstate commerce." For purposes 
of this case, we need not decide the question of whether 
a somewhat similar 'commingling'--of power resold with that 
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consumed directly by the purchaser--requires entire federal 
jurisdiction" The Court went on to "assum/e_/ arguendo 
respondents'" argument that a division should be made 
between resale and direct purchases where the sales could 
clearly be isolated but found the record insufficient to 
decide that question. Accordingly, the case was remanded 
without a definitive resolution having been made of the 
rate question. 


The Court, in other words, did not hold that a pipeline 
ordered to serve'a customer who desires gas for both resale 
and direct use must make a single sale covering both trans- 
actions. In the'Cities Service case we held that where 
the parties to a contract, with the knowledge of the Com- 
mission, had contracted for a direct sale of gas, it was 
not converted into a unitary sale of the gas for resale 
where the Army had shown a percentage of the gas was being 
resold. 


Here there is not even a present contractual relation- 
ship between the Army and Seaboard. We can, under Section 
7(ay of the Act require Seaboard to sell gas directly to 
- the Army - to the extent the Army in turn resells it, but 
we have no authority to require Seaboard to make a direct 
sale to the Army for its own use. Seaboard can, consistent 
with its obligations under Section 7(a), separately contract 
to sell the Army the gas which the Army in tum resells, 
and continue to sell the remainder as Seaboard sees fit 
either through Virginia Gas or to the Army directly, pur- 
suant to a new and separate contract. That Seaboard's 
present contract with virginia Gas involves all of the 
Army's Vint Hill: needs, both for consumption and resale, 
and that the Virginia Gas contract with the Army is equally 
unitary is irrelevant; we are not here concerned with the 
legal consequences of the present contractual situation 
but with that which would be in effect subsequent to an 
invocation of our powers under Section 7(a) of the Act. 


Docket No. CP66-179 


| 
To hold that the Army, which has it within its power 
to separate these transactions, can by its refusal to do s0, 
transform a direct sale into a sale for resale, would b¢ 
unconscionable as a matter of equity and would be in direct 
contravention of the Natural Gas Act's prohibition of Con- 
mission jurisdiction over direct sales. 


As noted, the Secretary declined to supply the inforna- 
tion required by Section 250.6(6)(b) of our Regulations, 
that is, estimates of maximum day requirements for residential, 
commercial and industrial customers. In view of our holding, 
that the Secretary may not obtain from Seaboard any more 
then the amount of gas which is resold, this deficiency is 
critical. Accordingly, we are remanding this proceeding to 
the examiner with the direction that the record be reopened to 


permit the Army to satisfy the requirements of Section 250.6(6)(b). 


The Commission further finds: — | 


(1) That the Secretary of the Amy is a qualified 
applicaht under Section 7(a) of the Natural Gas Act. — 

(2) That the bulk of the gas for which an order 
directing sale is sought is not to be resold to the pabsice 


(3) The application, insofar as it relates to gas which 
will be resold to the public, does not conform to the require- 
ments of Commission Regulations, Section 250.6 6(b). 


The Commission orders: 


——— | 


This proceeding in Docket No. CP66-179 is remanded 
to the Presiding Examiner with the direction that the 
record be reopened to permit the Secretary of the Arny 
to satisfy the requirements of Section 250.6(6)(b) of 
Commission Regulations. 


By the Commission. Commissioner Ross concurring, 
filed a separate statement 
appended hereto. 


Gordon M. Grant, 
Secretary. 
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The Secretary of the Army, Applicant Docket No. CP66-179 


Atlantic Seaboard Corporation, 
Respondent _ 


(Issued March 27, 1968) 


ROSS, Commissioner, conturring: 


Much as I would like to arrive at a different result 
in this case, the law appears to prevent it. The law, 
however, can be changed through Act of Congress and I urge 
again that direct sales be placed under the jurisdiction 
of the Commission. 1/ 


As it stands today, interstate pipelines, which 
often compete with their purchasers, 2/ enjoy the dis- 
cretion whether to make direct sales to purchasers for 
their own use, and if so, under what rates and conditions. 
It should not de ~hought that such sales are insignificant 
or unimportant. indeed, in this very case, it seems ironic 
that the United States Government is allowed to obtain gas 
for resale to the Post Exchange and dry cleaning estab- 
lishment, but not for defense purposes. Similarly, muni- 
cipalities may come to the Commission seeking gas for 
resale to commercial establishments, but not for use in 
their schools, hospitals or libraries. Under the law, 
this Commission may be absolutely helpless to assure 
adequate supplies of gas for such purposes. And it is 
powerless in those situations where the pipeline consents 
to make the sale to assure that the rates are fair and 
reasonable. 


The Commission urged the Congress to grant it 

such jurisdiction in its Annual Reports in each 

year from July 1, 1960 to June 30, 1965. 

For example, in Humble Gas Transmission Co., Op. No. 530, 
Oct. 5, 1967, Docket No. CP65-395, a local distributor 
exerted substantial efforts in persuading a new industry 
to locate in its service area; but once located, the 
customer was pirated by its supplier, an interstate 
pipeline. 
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It is clearly a case of "what the traffic will bear," 
as is the situation here. 

This new holding will force purchasers to inflate 
their contract demands to include gas for firm consumptive 
use whenever the resale commodity rate is less than the 
direct sale interruptible, which is often the case. By 
so doing, the Commission obliges itself to examine the 
hundreds, if not thousands of mixed sales to determine 
whether gas for the purchasers own uses is consumed only 
during off-peak periods. In the past, of course, the 
Commission has not been so scrupulous, as the Transco 


| 
case demonstrates. 3/ 


This case illustrates how absurd the law can be, for 
I see no reason why the Army, or others similarly situated, 
could not set up an intermediary for the ourpose of 
purchasing the gas end reselling it to the real party in 
interest so as to quality the sale for federal regulation. 


Sea =< Ross, Commissioner 


Transcontinental Gas Pipe Line Corp., Op. No. 532, 
issued November 6, 1967, Docket No. CP65-181 (Phase II). 


The evidence there indicated that ConEd's large Waterside - 
generating plant has used gas consistently since 1959, 
subject to only two interruptions, neither one of which 
was caused by the severity of the weather; 

needs of resale customers. 


BEFORE THE 
FEDERAL POWER COMMISSION 


WASHINGTON, D. C. 20426 


In the Matter of 


THE SECRETARY OF THE ARMY, 

APPLICANT 
Docket No. CP 66-179 
ve 


ATLANTIC SEABOARD CORPORATION, 
RESPONDENT 
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APPLICATION FOR REHEARING 
OF 
THE SECRETARY OF THE ARMY 


Comes now the Secretary of the Army, through his duly author- 


ized counsel, The Judge Advocate General, and pursuant to section 
1.34 of the Commission's Rules of Practice and Procedure hereby 
files the following!Application for Rehearing, in the above- 


entitled proceeding: 


NATURE OF THE CASE 
This proceeding was instituted by order of the Commission 
served 17 June 1966, to determine whether the Secretary of the 


Army is authorized to purchase gas directly from the Atlantic 


Seaboard Corporation under the rate schedules applicable to gas 
Sold for resale. The action was initiated by the Army filing an 


application on 3 December 1965, pursuant to section 7(a) of the 
Natural Gas Act for an order directing Seaboard to sell up to 899 


mcf. per day of natural gas to the Amy, such gas to be delivered 
| 
| 


by Seaboard at Vint Hill Farms Station, Virginia. 


STATEMENT OF ISSUES 


1. Is the Secretary of the Army a "person" within the 


| 
meaning of section 7(a) of the Natural Gas Act and thereby a proper 


applicant under the Act? 


2. Is the Secretary of the Army engaged or legally 


authorized to engage in the distribution of, and sale of, natural 
gas to the public? | 
3. What portion of the natural gas requirements of Vint 
Hill Farms Station may be secured by the Secretary of the Army | 
through a section 7(a) order against Seaboard? ! 
The opinion of the Commission answered issues number 1 and 2 


in the affirmative. 


ARGUMENT 
The Secretary of the Army is in complete accord with the 


Commission's determination of these issues. Accordingly, this 


application for rehearing will be limited to issue number 3. For 
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the reasons hereinafter shown, the Commission was in error in fail- 
ing to find that the Army is entitled to purchase all of the natural 
gas consumed at Vint Hill Farms Station at the resale rate. 

Determination of issue number 3 requires consideration of the 
subsidiary question, whether the Army is entitled to the resale rate 
for the gas consumed by the following users: 

1. the trailer tenants, post exchange concessionairs, 
Post Exchange, and Officers’ Open Mess; 
2. the Defense Family Housing occupants; 
3. the Defense Intelligence Agency; and 
‘4. the Army for military facilities and functions. 

The Commission correctly found that that portion of the gas which 
would be ultimately consumed by the trailer tenants, post exchange con- 
cessionaires, Post Exchange, and Officers' Open Mess would be sold for 
resale, but that the remaining quantities of gas would be sold for 
direct consumption. 

The Commission erroneously excluded the remaining quantities on 


various bases which will be discussed individually. 


I 


GAS SUPPLIES TO DEFENSE FAMILY 
HOUSING OCCUPANTS BY THE ARMY 
IS CLEARLY A RESALE 


That portion of the gas consumed by Defense Family Housing 


occupants was erroneously excluded by the Commission on the basis 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION ! 
Interconnection - Qualified Applicant - Sale for Resale 


| 
Before Commissioners: Lee C. White, Chairman; L. J. O*Connor, Jr., 
Carl E. Bagge, and John &. Carver, Jr. 


Applicant 
Atlantic Seaboard Corporation 
Respondent ) 


The Secretary of the Arny, 
Docket No. CP66-179 


ORDER DENYING APPLICATION FOR REHEARING 


| 
| 
(Issued November 25, 1968) 


: 
. On March 27, 1968, the Commission issued Opinion No. 537 
and Order wherein it found that the bulk of the gas for which 
the Secretary of the Army sought an order directing sale, 
pursuant to Section 7(a) of the Natural Gas Act, was not to 

be resold to the public. Insofar as the application related 

to that <.nall part of the gas which would be resold to! the 
public, the Commission found it did not conform to the! require- 
ments of Section 250.6(6)(b) of its Regulations. The Commission 
thereupon remanded the proceeding to the Examiner with directions 
to reopen the record to permit the Secretary of the Army to 
satisfy the requirements of the Regulations. 


| 

On April 26, 1968, the Army filed an application for 
rehearing. On May 24, 1968, solely for the purpose of allowing 
us an opportunity to give full and adequate consideration to 
the matters set forth therein,we granted the application for 
rehearing. 

Army agrees with the Commission's findings that the 
Secretary of the Amy is a "person!" within the meaning of 
Section 7(a) of the Natural Gas Act engaged in the distribution 
and sale of natural gas to the public. It disagrees with the 
Commission's findings as to the portion of gas which it| resells 
to the public, 


| 
Army contends that distribution of gas to Defense Family 


Housing is a sale in every sense. of-the word. It disputes the 
Commission's understanding of the military pay and allowance 
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system. It claims that gas furnished the Defense Intelligence 
Agency installation is a sale and not a mere accounting trans- 
action in that it is a transfer of goods requiring reimburse- 
ment from funds appropriated for a different purpose. 


In large measure Army relies on the same statutes, legis- 
lative history, Army Regulations and Comptroller General 
decisions which it set forth in its Brief on Exceptions to 
the Initial Decision. 


Title to goods held by any agency of the Federal Govern- 
ment is in the United States, and not in the egency. Thus 
the transactions here are analogous to transactions which are 
intra-corporete rather than inter-corporate. Whatever merit 
there may be in the inter-agency bookkeeping procedures here 
involved, these procedures cennot avoid the fact that title 
to the gas involved passes from the supplier to the United 
States, and rexains in the United States until the gas is 
utilized. Thus we conclude that the furnishing of the gas to 
the Defense Intelligence Agency is not a sale within the 
meaning of the Natural Gas Act. 


For like reasons, we conclude that the supply of gas to 
Government supplied quarters does not constitute a sale. The 
fact that quarters allowances include sums which would other- 
wise permit occupants to pay for utility services as well as 
living space, if they received quarters allowances in lieu of 
being furnished quarters, does not convert the furnishing of 
utilities into a sale when the Army supplies the utilities to 
Government furnished quarters and the occupant forfeits the 
allowance. 


The Commission has previously considered Army's contentions 
in this regard and concluded that the transactions are not 
jurisdictional sales to the public. Nothing now advanced is 
persuasive that the Commission erred in its conclusion that 
deliveries to Defense Family Housing or the Defense Intelligence 
‘Agency are not sales to the public. 


Army advances the argument that the gas involved herein 
is so commingled that it all becomes jurisdictional gas for 
resale. Army propounds the "molecular theory" of commingled 


gas and cites in support, Re Lo-Vaca Gathering Company, 


Docket No. CP66-179 


26 FPC 606. Army contends that the Commission therein used a 
molecular or in specie theory to the effect that gas once 
marked with an interstate character must indelibly remain marked. 
: | 

The Army misconceives the nature of the decisions of this 
Commission and the Supreme Court in Lo-Vaca, supra. As we have 
made clear in both Transcontinental Gas Pipe Line Corp., 
33 FPC 237 (affirmed Public Service Electric & Gas Co. v. F.P.C., 
371 F. 2d 1 (CA3, 1967), certiorari denied, 389 U. S. 849), 
and Natural Gas Pipeline Co., 34 FPC 1258, "not every trans- 
action which involved commingling of gas from different | sources 
per se requires a finding of federal jurisdiction" (34 FPC, 
at 1262). | 


_ Lo-Vaca attempted by contract to characterize a sale of 
gas, otherwise indistinguishable from the gas purchased by El 
Paso for its general necds, as being limited, contrary to the 
physical facts of gas flow, to specified uses by the pipeline. 
It was, in short, an effort to carve out from any effective 
regulation a significant portion of the gas sales to interstate 
Pipelines. See F.P.C. v. Transcontinental Gas Pipe Line Corp., 
365 U. S. 1, 1S. Here, to the contrary, the Army's position 
would mean that the basic distinction made by the Natural Gas 
Act between pipeline sales for resale, over which we have rate 
jurisdiction, and direct pipeline sales, over which we have no 
such jurisdiction, is meaningless in the vast majority of cases 
where gas sold by a pipeline directly to the consumers and gas 
sold for resale were previously commingled in the pipeline's 
facilities. 


Nor can the Army position logically be limited to those 
situations where gas for resale and gas for direct use enter the 
purchaser's facilities at the same point. We do not read 
Lo-Vaca as having overruled City of Hastings v. F.P.C., 221 
F. 2d 31 (CADC), cert. denied, 349 U.S. 920, and it is clear 
under the Hastings rule that Atlantic Seaboard could not be 
required to convert a direct sale to the Army into one for 
resale merely because the Army subsequently contracted to buy 
a@ small amount of gas for resale purposes at the same delivery 
point. Certainly nothing in Section 7(a) of the Act puts the 
Army in a better position because Atlantic Seaboard has no 
existing direct connection or contractual relationship with the 
Army. We can, in appropriate circumstances, compel Atlantic 
Seaboard to enter into contractual relationships pursuant to 
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its applicable tariff and to sell gas to the Army for resale, 
but only to the extent that the gas will actually be resold. 


None of the assignments of error and grounds for rehearing 
present any facts or legal principals which warrant any change 
in or modification of the Commission's Opinion No. 537 and 
accompanying Order. Accordingly we reaffirm our original order 
and deny the application for rehearing. 


The Commission orders: 


The application for rehearing filed by the Secretary of 
the Army on April 26, 1968, is. denied. 


‘By the Commission. ° 
(SEAL) 


Gordon M. Grent, 
Secretary. 
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Argument: 
Introduction and summary 
I. When a single stream of natural gas 
is purchased partly for resale and 
partly for direct consumption by the 
purchaser, the Federal Power Com- 
mission has jurisdiction over the entire 
stream 
A. The relevant authorities establish 
the Commission's jurisdiction over 
all the gas here involved 
B. The policy behind the Natural Gas 
Act fully supports the Secretary's 
contention 
Both the Secretary's sales of gas to 
individual consumers through the 
defense family housing account and 
his sales to the Defense Intelligence 
Agency are "resales" under the Act 
A. The individual defense family 
housing occupants 
B. The Defense Intelligence Agency 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22675 
THE SECRETARY OF THE ARMY, 
Petitioner, 
Ve 
FEDERAL POWER COMMISSION, 


Respondent. 


ON PETITION FOR REVIEW OF AN ORDER OF THE 
FEDERAL POWER COMMISSION 


BRIEF FOR THE PETITIONER 


STATEMENT OF THE ISSUES PRESENTED 


1. Whether the Federal Power Commission has jurisdiction 


under the Natural Gas Act, 15 U.S.c. 717 et seq., over the 
interstate natural gas which is supplied to a purchaser through 


a single pipeline in circumstances where some of that gas is 
resold by the purchaser. | 


2, Whether the sale of natural gas by the Department 
of the Army to individual consumers on a military base constitutes 
a "resale" within the meaning of the Natural Gas Act. | 


3. Whether the sale of gas by the Department of the 
Army to a separate agency of the Department of Defense 
constitutes a "resale" within the meaning of the Natural Gas 
Act. / 

STATEMENT OF THE CASE 

This case is before the Court on the petition of the 
Secretary of the Army for review of an order of the Federal 
Power Commission. This order denied in major part the 
Secretary's application to the Commission for a determination 
that the Army was entitled to receive the established whole- 
sale rate on certain purchases of natural ees to be used on @ 
military reservation. The facts are undisputed, and may be 
summarized as follows: : 

Atlantic Seaboard Corporation (hereafter "Seaboard") , 
the respondent before the Commission, is a Delaware corporation 
having its principal place of business in West Virginia, and 
is engaged in the 4nterstate transmission of natural gas. 
Virginia Gas Distribution Corporation (hereafter “Virginia 
Gas"), which intervened in the proceeding below, is a Virginia 
corporation engaged in the retail distribution of natural gas 
in that state. Both of these companies are wholly owned sub- 


sidiaries of The Columbia Gas System, Incorporated (R. 922). 2/ 


eee 


1/ This case has not previously been before the Court. 


2/ "R." references are to the record certified by the Commission. 
By stipulation, a single joint appendix will be prepared after 
all briefs are filed. 


Vint Hill Farms Station is a military reservation at 
Warrenton, Virginia, The Army owns and operates the only gas 
distribution system on the station. All of the gas used on 
the station flows through Seaboard's pipeline to its metering 
and regulating devices just outside the boundary of the 
reservation. At that point, it is carried onto the station 
and delivered to the Army system by twenty-two feet of two- 
inch pipe owned by Virginia Gas (R. 155-156, ge4). : 

Some of the gas thus purchased is used directly for 
Army facilities. 3/ Some is 801d to the Defense Intelligence 
Agency for use at its separate facilities on the station. 
Individuals occupying Defense Family Housing quarters also 
use gas for cooking and for space and water heating. Finally, 
gas is sold on an individual basis to trailer tenants on the 
reservation; to a private laundromat (Belvoir Cleaners) and 
a private dry-cleaning establishment (Apartment Washer : 
Service); and to the post exchange and the officers club, 
which are non-appropriated fund instrumentalities (R. 924-925). 

The State of Virginia does not regulate the sale of gas 
to federal instrumentalities or to municipal corporations. 
See Va. Code Ann. 56-265.1(a), (b); R. 726. Therefore, since 
it is the only supplier in the vicinity, in the absence of 


Moe eT TS TT Tas 


3/ This gas is concededly not purchased for "resale" under the 
Act, and the details of its use were not developed in the record. 
Typically, it would be used for cooking and space and water 
heating in Army offices, the motor pool, the commissary, the 
pase theater, recreation centers, Red Cross facilities, service 
clubs, craft shops, the library, etc. 
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federal regulation Virginia Gas has been able in effect to 


charge whatever it saw fit for the gas it supplies to the Army. 


Believing, however, that all.of the gas purchased by the Army 


at this installation is subject to the jurisdiction of the 
Federal Power Commission, the Secretary filed an application 
with the Commission asking it to assume such jurisdiction and 
to order Seaboard to furnish gas directly to the Army at 
Seaboard's federally regulated wholesale rate (R. 722-731). 

The Hearing Examiner found that Virginia Gas "furnishes 
minor facilities (a 22-feet pipe) and does a single billing, 
while the Army * * * performs all the other normal functions 
of a gas distribution company" (R. 822). However, he held 
that the only gas which was resold by the Army within the 
meaning of Section 1(b) of the Act, 15 U.S.C. 717(b), was that 
used by the trailer tenants, the post exchange, the officers 
club, Belvoir Cleaners and the Apartment Washer Service (R. 821, 
822). All other gas was held to be "nonjurisdictional, " not- 
withstanding the fact that all gas coming onto the base is 
commingled so that it is 4mpossible to distinguish between gas : 
sold to the army for resale and gas sold for direct use. 

The full Commission affirmed this view and remanded to 
the Examiner to allow the Army to supplement the record with 
certain information needed before an order could issue directing 
Seaboard to supply the jurisdictional gas at the wholesale 
rate (R. 931). This decision was adhered to on rehearing 
(R. 983), and this petition for review followed. 


ait 


STATUTE INVOLVED | 


Section 1(b) of the Natural Gas Act, 15 U.S.C. 717(b)» 


provides: 


§ 717. Necessity for regulation of natural | 
gas companies 

| 

| 


* * * * * 


(b) ‘The provisions of this chapter shall 
apply to the transportation of natural gas in | 
4nterstate commerce, to the sale in interstate | 
commerce of natural gas for resale for ultimate 
public consumption for domestic, commercial, | 
industrial, or any other use, and to naturale | 
gas companies engaged in such transportation or 
sale, but shall not apply to any other 
transportation or sale of natural gas or to 
the local distribution of natural gas or to the 
facilities used for such distribution or to the 
production or gathering of natural gas. 


ARGUMENT 
Introduction and Summary 
Under the Natural Gas Act, 15 U.S.C. 717 et sed-, the 

Federal Power Commission is given jurisdiction over the rates 
charged for interstate natural gas which is to be resold by 
the purchaser, while state regulatory authorities have | 
jurisdiction where the gas 4s to be consumed directly by the 
purchaser. See Panhandle Eastern Pipeline Co. v. Public Service 
Comm'n of Indiana, 332 U.S. 507, 516-517 (1947). The instant 
case, however, involves a situation not expressly dealt with 
4n the Act and very likely not considered by its framers. 
Here, the gas sold by Virginia Gas to the Secretary of the 
Army is to be resold in part and directly consumed in part. 


And, since all of the gas is commingled at the point of 
| 
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delivery, any given molecule of gas sold to the Army may be 
used either by the Army itself or by a customer of the Army. 

We will show in Part I of this prief that, as the Natural 
Gas Act has been judicially interpreted, this commingling of 
resale gas with direct-use gas requires the Commission to 
exercise jurisdiction over all of the gas in the common stream. 
For this reason, the determination of the Commission that it 
had jurisdiction over but a small portion of the gas must be 
reversed. 

But even if the Commission had been right in its view 
that its jurisdiction extended solely to an amount of gas equal 
to that ultimately resold, its order still could not stand. 
For, as we show in Part II below, the Commission erred in holding 
that only the sales to trailer tenants, the post exchange, the 
officers club, and the laundromat and dry cleaning establishments 


constitute "resales" within the meaning of Section 1(b) of the 


Natural Gas Act, 15 U.S.C. 717(b). Contrary to the Commission's 
view, the Army's sales to individual consumers through Defense 
Family Housing, and its sales to the Defense Intelligence Agency, 
are also resales within the meaning of the Act. 
I 

WHEN A SINGLE STREAM OF NATURAL GAS IS PURCHASED 

PARTLY FOR RESALE AND PARTLY FOR DIRECT CONSUMP- 

TION BY THE PURCHASER, THE FEDERAL POWER COMMIS- 

SION HAS JURISDICTION OVER THE ENTIRE STREAM. 

It is undisputed that part of the gas sold by Virginia 

Gas to the Army is used. for direct consumption and part is 


resold, While, as above noted and as discussed in Part II, 


Gu 


infra, there is disagreement respecting how large a portion of 


the gas should have been deemed by the Commission to have been 
resold, for present purposes this disagreement is not material. 
What is significant is simply that at least some of the gas 
concededly is resold and that this resale gas is commingled 


with the direct-use gas. In such circumstances, a8 is 


reflected by both the relevant case law and the policy behind 
the Natural Gas Act, the Commission was required to exercise 
jurisdiction over all of the gas purchased by the Army. ! 


A. The Relevant Authorities Establish The Commission's 
Jurisdiction Over All The Gas Here Involved. 


1. It has long been settled that the Commission's 
jurisdiction under both the Natural Gas Act and the Federal 
Power Act /aepenas upon the physical flow of the energy 
pased upon "scientific" rather than "legalistic" principles. 

| 
See, e.g,, Connecticut Light & Power Co. v. FFC, 324 U.S. 515, 
529 (1945); FPC v. Southern California Edison Co., 376 U.S. 

| 
205, 209 n. 5 (1964). This concept may best be explained in 
the context of the literal language of Section 1(b) of the 
Natural Gas Act, the provision in issue here, as applied to 
¥% “The Natural Gas Act grew out of the same judicial history as 
id the “pers of tne Federal Power Act ene which we are here 
concerned; and § 201(b) of tne Power Act [lo U.S.C. SEu(b) > the 
jurisdictional section] has its counterpart in § 1(s) of the Gas 
Act, 15 U.S.C. § 717(b), which became law three years later in 
1933." FPC v. Southern California Edison Co., 376 U.S. 205, 2li- 
212 (1504) (footnote omitted). The two acts have long been 


sonstdered identical with respect to threshold jurisdictional 
questions, especially questions concerning commingled energy. 


commingled gas. That Section states that the Act shall apply 
to"the sale in interstate commerce of natural gas for 

resale * * *," A "legalistic" interpretation might be that 
the Commission has jurisdiction only over an amount of gas 
equal to that amount which is ultimately determined to have 
been resold, regardless of whether the resale gas 1s 
distinguishable from the direct-use gas at the point of the 
original sale. A "scientific" interpretation, on the other 
hand, would recognize that, at the point of original sale 
(4.e., at the point where the Virginia Gas pipeline meets the 
Army distribution system in the instant case), it is 
scientifically impossible to determine precisely what gas is 
peing sold for resale and what is being sold for direct 
consumption. In other words, any given molecule of natural 


gas might fall within the literal language of the Section, 


since it might be the subject of a “sale * * * for resale." 2/ 


In such a circumstance, as we now show, the jurisdictional 
question has consistently been resolved in favor of federal 
jurisdiction. 

The leading case in this area 4s California v. Lo-Vaca 
Gathering Co., 379 U.S. 366 (1965). In that case, an interstate 
pipeline company undertook to purchase natural gas in Texas, 


Se 


The same is true, of course, for particles of electric 
energy under Section 201(b) of the Power Act, 16 U.S.C. 824(b). 
And, as the cases demonstrate, this reasoning 4s also apposite 
to cases involving the commingling of interstate and intra- 
state gas and electricity. 


some of which would be used by the company itself outside of 
Texas and the rest of which would be consumed or resold wholly 
within the state. The gas was to be metered both upon delivery 
to the company and upon its later use, so that the exact amount 
of gas ultimately consumed by the company or ultimately used 
within the state could be determined. Id. at 367-368. However, 
this gas was to be commingled during transmission with inter- 
state resale gas. The Commission asserted jurisdiction over 
the entire transaction, and the company petitioned the Fifth 
Circuit for review. 323 F. 2d 190 (1963). The Commission 
argued that “as a matter of physical reality the gas withdrawn 
[for intrastate sale or direct use] will not be ‘non jurisdictional! 
gas because it will not be the 4dentical gas metered into the 
lines under the contracts." 323 F. 2a at 191 (emphasis in 
original). The court of appeals rejected this theory, holding 
that "gas is gas." Id. at 191. Following the "legalistic" 
theory, the court reasoned that “if the gas could, in same 
manner, be transported in a physically segregated mannez', 
jurisdiction would not attach" (id. at 193); therefore, the mere 
technical fact that it was commingled with interstate resale 
gas did not suffice to give the Commission jurisdiction. 

The Supreme Court reversed in a seven-to-one decision. 
It first reaffirmed the "scientific" test of jurisdiction both 
cor commingled interstate and intrastate gas and for commingled 
resaie and direct-use gas. 379 U.S. at 369. In applying this 


test to reverse the court of appeals! decision, the Court laid 
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down the following rule (id. at 369-370; footnotes omitted) ; 
The fact that a substantial part of the gas 
will be resold, in our view, invokes federal 
jurisdiction at the outset over the entire 


transaction. * * * [A contrary result would 
create] an "attractive gap" in the federal 


regulatory scheme (Federal Power Comm'n v. 
Pranscontinental Gas Pipe Line corp., 305 U.S. 
» 20) whic e produc es might have 

little incentive to close, since the gap 

would often involve * * * lower costs to 

4ntrastate customers * * *. Whether cases 

could be conjured up where in spite of 

original commingling there might be a separate 

so-called nonjurisdictional transaction of a 

precise amount of gas not-for-resale within 

the meaning of the Act is a question we do 

not reach. 
Thus, the Court unequivocally rejected the Fifth Circuit's 
theory that, so long as the precise amount of otherwise non- 
jurisdictional gas can be measured, commingling has no effect 
on the Commission's jurisdiction. 

At the same Term, the Supreme Court adhered to this 
molecular" theory in FPC v. Amerada Petroleum Corp., 379 U.S. 
687 (1965). There, natural gas which was produced, transported 
and consumed in North Dakota had been commingled with inter- 
state resale gas. A precise and elaborate metering system had 
again been set up in an attempt to create a dividing line 
between jurisdictional and nonjurisdictional gas. In overturning 
the Commission's decision that all of the commingled gas was 
within its jurisdiction, the Eighth Circuit had held that "to 
award the Commission jurisdiction over the entire stream on 


such a tenuous sctentific argument would constitute a 


hypertechnical arrogation of form over substance * * *," 
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334 F. 2d 404, 411 (1964). Again the Supreme Court reversed, 
holding that Lo-Vaca controlled. 379 U.S. 687. Accord, 

Ar ower ht Co. v. FPC, 368 F. 2d 376, 381 (c.A. 8, 
1966); Louisiane Public Service Comm'n v. FPC, 359 F. 2d 525, 
528 (C.A. 5), certiorari denied, 385 U.S. 833 (1966); Note, 43 
Texas L. Rev. 958, 960 (1965) (Lo-Vaca "leaves virtually no 
room for avoidance of federal jurisdiction"); see Note, 9 Utah 
L. Rev. 178, 181 (1964) (literal language of Section 1(b) 
supports "molecular" theory); cf. State Corp. Comm'n of Kansas 
v._FPC, 206 F. 2d 690, 701 (C.A. 8, 1953), certiorarl dented, 
346 U.S. 922 (1954). 

2, It is clear from the foregoing that, as a seh proposition, 
the commingling of interstate resale gas with "nonjurisdictional" 
gas "invokes federal jurisdiction at the outset over the entire 
transaction," California v. Lo-Vaca Gathering Co., supra, 379 
U.S. at 369. We anticipate, however, that the Commission will 
endeavor to avoid the impact of Lo-Vaca on two pases: (1) the 
relative proportions of interstate resale gas in the respective 
commingled streams; and (2) the reservation in Lo-Vacs of the 
question as to whether, despite original commingling, there 
might be deemed to be a separate nonjurisdictional transaction 
of a precise amount of direct-use gas. But, as we now 
demonstrate, such an endeavor cannot succeed. | 
a. It is quite true that in Lo-Vaca the Supreme court 


used the word "substantial" to describe the amount of 


interstate resale gas in the stream, and that -the 
proportion of interstate resale gas was undoubtedly greater 


than the Commission found to be present in the instant 
-ll1- 


situation. & However, the Court did not define the term 
"sypstantial" and, in another part of the Lo-Vaca opinion, 


it characterized the four percent of total costs which the 


pipeline company spent on direct-use gas as creating a "substantial 
unregulated market." 379 U.S. at 370 n. 2. While Lo-Vaca is 
thus unenlightening on the problem presented when a relatively 
small amount of interstate resale gas is involved, an 
examination of the cases in which this question was presented 
plainly shows that the Commission has no discretion to reject 
jurisdiction because the impact on federal interests is believed 
to be slight. 

FPC v. Southern California Edison Co., supra, 376 U.S. 
205, involved the commingling of interstate and intrastate 
electric power. The state commission argued, inter alia, that 
“any out-of-state energy was de minimus in amount and that FPC 
jurisdiction did not attach on that account," Id. at 209 n. 5. 
mhe Supreme Court squarely rejected this position (4d. at 209 
n. 5, 215-216; emphasis added) : 

But that fact would be relevant only on the 


question whether Edison was @ "public utility" 
over which FPC in its discretion should assume 


jurisdiction, Connecticut Light & Power Co. 
v, Federal Power Comm n, 8 ra 24 Ud. 


PP. B35-530- Here Bdison is concededly a 


gency sales 
to more than forty percent. 
recise proportion was apparently not 
computed, the Commission's prief before the Supreme Court 
(pp. 12-13, n. 12) refers to it as "at least a substantial 
portion, 
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"public utility" and we agree with the FPC 
that in that circumstance the FPC has "no 
discretion to reece that jurisdiction," 
26 F.P.C., at 236. 
* * * * * i 

In short, our decisions have squarely rejected | 
the view of the Court of Appeals that the scope) 
of FPC jurisdiction over interstate sales of 
gas or electricity at wholesale is to be 
determined by a cas@€eby-case analysis of the 
impact of state regulation upon the national 
interest. Rather, Congress meant to draw a 
bright line easily ascertained, between state 
and federal jurisdiction, making unnecessary 
such case-by-case analysis. 
Thus, under this explicit ruling, it is immaterial here whether 
the Army is held to be reselling gas only to the extent 

| 
determined by the Commission or in the more extensive manner 
urged in Part II of this brief -- the result in either case is 
that the Commission must accept jurisdiction over the entire 
transaction. Accord, Deep South Oil Co. of Texas v. FPC, 

| 
24u7 F. 2d 882, 888 (C.A. 5, 1957) ("at least some portion" 
resold in another state -- Commission has jurisdiction over 
entire amount); State of Wisconsin v. FPC, 91 U.S. App. DeCe 
307, 309 n.1, 201 F. 2d 183, 185 n. 1 (C.A.D.C.; 1952), 


certiorari denied, 345 U.S. 934 (1953) (“out of state energy is 


small in proportion to the total amount" -- all held jurisdictional) ; 
Wisconsin-Michigan Power Co. v. FPC, 197 F. 2a 472, 478 (c.a. fr 
1952), certiorari denied, 345 U.S. 934 (1953) (same); see 
Pennsylvania Water & Power Co. v. FPC, 343 U.S. 414, 41g (1952) 


(only 17 percent of commingled energy was interstate -- all held 


jurisdictional), But see Arkansas Power & Light Co. v. FPC, 
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supra, 368 F. 2d at 384 (Commission may consider relatively small 


amount of jurisdictional power in deciding whether all is 
jurisdictional). 


b. In Lo-Vaca, the Court stated that (379 U.S. at 3703 


footnote omitted) : 

Whether cases could be conjured up where in 

spite of original commingling there might 

be a separate so-called nonjurisdictional 

transaction of a precise amount of gas not- 

for-resale within the meaning of the Act is 

a question we do not reach. 
In a footnote to this sentence (id. at 370 n. 4) the Court cites 
United States v. Public Utilities Comm'n of California, 345 U.S. 
295 (1953), and City of Hastings, v. FPC, 95 U.S. App. D.C. 158, 
221 F. 2d 31 (C.A.D.C., 1954), certiorari denied, 349 U.S. 920 
(1955). An examination of these cases discloses that the 
reservation in Lo-Vaca was not intended to include the case 
now before this Court. 

In Public Utilities, the Navy purchased electric power in 
California and transported it into Nevada for use at an ammunition 
depot in that state. Between 15 and 29 percent of the energy was 
consumed by private households at a nearby Navy housing project. 
The Supreme Court expressly refused to decide whether all of the 
energy was under federal jurisdiction, stating (345 U.S. at 318): 

But there is no record evidence of separate rates, 
separate negotiations, separate contracts or 
separate rate regulation by official bodies, in 
short that the "sales" themselves were separate, 
and it is in these terms that the Act would 
require us to fix the limits of the jurisdictional 
grant. 


It noted, however, that in California Electric Power Co. v. FPC, 


eee ——E—E——EEEeEE—E————————— 
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199 F. 2d 206 (1952), the Ninth Circuit had already decided 
that the Commission had jurisdiction over all of this power 
(4d. at 318 n. 28). | 

In California Electric, a case involving the same facts as 
Public Utilities, every unit to which power was being resold had 
a meter, so that the precise amount of resale energy could be 
determined. Nevertheless, the Ninth Circuit held that all of 


the commingled energy was jurisdictional, following Pennsylvania 


Water & Power Co. v. FPC, supra, 343 U.S. 414, because (199 F. 2d 


at 209-210): 


Here, as in the Penn Water case, the supposed nongurtee 
dictional part of the energy is indistinguishable at the 
point of sale from the remainder. Moreover the /amount 
resold is not constant, but fluctuating. The Commission 
contends that it is not practicable to segregate the 
jurisdictional from the alleged nonjurisdictional part. 
It seems clear, although petitioner contends otherwise, 
that the only mode of segregation would be by separating 
the two loads and supplying each by an independent 
transmission line from the point of metering =~ purchase 
to the Depot. 


In virtually all sales of power to a public body, 
such as a municipality, we would suppose that some part 
of the energy is used by the purchaser for its own 
purposes, the rest being resold to the consuming public. 
It would create untold difficulty and confusion if 
petitioner's argument in respect of severability for 
rate regulation purposes were to be given countenance, 

Certiorari was denied by the Supreme Court one week after its 
decision in Public Utilities, supra. 345 U.S. 934 (1953). 
Thus, far from casting doubt upon the Army's position in 
this case, the California-Navy litigation referred to by the 
Supreme Court in Lo-Vaca resulted in exactly the determination 


sought by petitioner here -- that regardless of the precision 
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of the measuring devices, any commingling of allegedly non- 
jurisdictional energy with interstate resale energy requires the 
Commission to take jurisdiction over the entire commingled 
stream. 

The other case noted by the Supreme Court in Lo-Vaca was 
City of Hastings v. FPC, Supra. In that case, the City of 
Hastings purchased gas both for resale and for use in its own 
power plant. This Court affirmed the Commission's refusal to 
take jurisdiction over the direct-use gas, basically on a 
substantial evidence ground (95 U.S. App. D.C. at 163, 166, 221 
F. 2d at 36, 39): 

The entire course of dealings clearly permitted the 

Commission to find the existence of separate rates, 

separate billings, separate negotiations, separate 

contracts, separate allocation of gas and effective 
separate measurement facilities. 
It is plain that none of these elements are present in the 
instant ease. Moreover, the Court's concern with the preemption 
of state regulation (95 U.S. App. D.C. at 159-160, 221 F. 2d 
at 32) has no application here, since Virginia does not regulate 
the sales in question (R. 726). 

In any event, the Hastings decision is of questionable 
present authority. In Lo-Vaca, the Fifth Circuit expressly 
relied upon that decision in holding against the Commission 
(323 F. 2d at 192-193); and the Commission itself asked the 
Supreme Court to disregard Hastings if it could not distinguish 


it (Commission's Brief in Lo-Vaca, P. 34). As we have seen, the 


Supreme Court reversed the Fifth Circuit and only mentioned 
Hastings in the context of the possibility of a case being 


mS 


"conjured up" which might conceivably escape the rule laid 


down in Lo-Vaca. 379 U.S. at 370 n. 4. 


While, we stress again, this case involves none of the 
| 


elements of separation which this Court considered critical in 
Hastings, in the circumstances we think that Judge Pahy's 
dissent in Hastings (95 U.S. App. D.C. at 166, 221 F. 2a at 39), 
which adopts the rule sought by the Secretary here, correctly 
anticipated the Lo-Vaca decision eleven years later and would 


be accepted by the Supreme Court if the Hastings case arose 
again. 7/ y 
| 
————————————— 


In sum, we submit that the relevant authorities conclusively 
establish the principle that any commingling whatever of inter- 
state resale energy with allegedly nonjurisdictional energy 
necessarily leads to federal jurisdiction over the entire 
commingled mass. While there may be an exception to this rule 
in cases involving an extraordinary amount of separation, the 


mere fact that the precise amount of each type of energy can be 


| 
7 7 The only other case of which we are aware that runs contrary 
to the Army's position is North Dakota v. FPC, O47 F. 2d 173 
(c.A. 8, 1957). That case was Titerally on all fours with 
Lo-Vaca, and was also relied upon by the Fifth Circuit in the 
Lo-vaca decision which was reversed by the Supreme Court. 323 
F. ed at 193. North Dakota was expressly repudiated By the 
Commission in Montana-bDakota Utilities Co., 30 F.P.C. 00 ees 
and by the Commission's brief in Lo-Vaca (pp. 33 n. 29, 34). 
The case will not be discussed here In detail since we) anticipate 
no reliance upon it by the Commission. 


As these authorities show, the Commission's position on 
commingled energy has been somewhat less than consistent. For 
other cases adopting the "molecular" theory now advanced by the 
Army, see American Louisiana Pipe Line Co., 30 F.P.C. 698, 712- 
713 (1963), affirmed without reaching this point sub nom. Central 


(Cont'd on page 18 ). 
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measured, which fact is present in all of the cases, is 
manifestly not enough to avoid the Lo-Vaca rule. Whether the 
Hastings case continues to be a valid statement of such an 


exception is not before the Court, since the instant case involves 


a single contract for a single stream of natural gas, some of 


which 1s concededly interstate resale gas. The only result 
which can follow is that the Commission must take jurisdiction 
over the entire stream. As we will now demonstrate, the policy 
considerations behind the Natural Gas Act fully support this 
result. 


B. The Policy Behind The Natural Gas Act Fully 
Supports _The Secretary's Contention. 


No one contends that Congress considered the intricate 
problems of commingled energy in enacting the Natural Gas Act. 
The purpose of the Act was instead broad and remedial: 


The primary aim of this legislation was to protect 
consumers against exploitation at the hands of 
natural gas companies. * * * {[I]nvestigations * * * 
had disclosed that the majority of the pipeline 
mileage in the country used to transport natural 

gas * * * had been acquired by a handful of holding 
companies. State commissions, independent producers, 
and communities having or seeking the service were 
growing quite helpless against these combinations. 


FPC v. Hope Natural Gas Co., 320 U.S. 591, 610 (1944) (footnote 
omitted). The Act was thus designed "to protect ultimate 
consumers of natural gas from excessive charges." FPC v. 

on == Mois Public service Co. v. z 
Ton. 7, 1964); City of Red Bud, ©5 F.P.C. 987, 999 1961) ; 


Oklahoma Natural Gas Co., F.P.C. 291, ee (1960). Contra, 
Cities Service cas Co., 35 F.P.C. 571 (1966). 


Interstate Natural Gas Co., 336 U.S. 577, 581 (1949). 


The Army is here in the same position as any other cohsumer. 
It has no means whatever of forcing or persuading Seaboard or 
Virginia Gas to provide gas at lower rates. No competing 


suppliers are available, and the cost of converting to oil is 


sufficiently high to preclude that alternative from providing 
| 


a practical bargaining tool. 

Moreover, there is no indication that the State of Virginia 
4ntends to exercise any control over the rate of the allegedly 
nonjurisdictional gas. It would seem, in fact, that virginia 
would have an interest in higher rates to the Army, since this 
would raise the profits of the local distributing company 
(Virginia Gas) and lessen the validity of a request for a higher 
general rate, affecting ordinary residents of the state. 8/ 

The practical result of the Commission's decision is that, 
no matter what percentage of the Army's needs is required to be 


sold at a wholesale rate, Virginia Gas is free to raise the rate 


on the remainder (1.e., the direct-use gas) and thereby nullify 


sBsentially the same argument was made by e Commission 

itself in Lo-Vaca, in order to persuade the Supreme Court! not to 
leave an “attractive gap" in power regulation. Brief for 
Commission, pp. 24-25, This argument was accepted by the; Court, 
379 U.S. at 370, Cree FPC v. Transcontinental Gas PipeLine 
Corp., 365 U.S. 1, 28 (19 1). We stress, however, that a case-by- 
case approach based upon the size and permanence of such a gap 
is forbidden by FPC v. Southern California Edison Co., supra, 
376 U.S. at 215-216. Therefore, this argument is useful only to 
Show the general policy behind the trend in the Supreme Court to 
require the Commission to take jurisdiction whenever the possibility 
appears that state regulation may be tenuous or nonexistent. 

| 

| 


any advantage gained by the Army by a partially favorable 
decision. This type of situation was specifically condemned 
by the Supreme Court in Sunray Mid-Continent Oil Co. v.- FPC, 
364 U.S. 137; 143 (1960): 

If the pipeline company were left free to cease its 

service to the local distribution company, & local 

economy which had grown dependent on natural gas as 

a fuel would be at its mercy. And this, though the 

practical problem that led to the passage of the Act 

was the great economic power of the pipeline companies 

as compared with that of communities seeking natural 

gas service. : 

The only way for this situation to be avoided and for the 

policy of the Act to be effectuated is through a holding that 
the Commission must take jurisdiction over all of the commingled 
gas. 

Finally, the Supreme Court has made it plain that, ina 
close case involving a dispute between federal and state 
regulation, federal regulation will be chosen rather than 
creating a situation where there is ineffective state regulation 


(or no regulation at all). This principle was clearly set out 


in FPC v. Transcontinental Gas Corp., 365 U.S. 1, 19-20 (1961) 


(emphasis added): 


{w]hen a dispute arises over whether a given transaction 
4s within the scope of federal or state regulatory 
authority, we are not 4nclined to approach the problem 
negatively, thus raising the possibility that a "no man's 
Jana" will be created. Compare Guss v. Utah Labor Board, 
353 U.S. 1. ‘That is to say, in a borderline case where 
congressional authority is not explicit we must ask 
whether state authority can practicably regulate a given 
area and, if we find that it cannot, then we are impelled 


to decide that federal authority governs. 


Accord, Northern Natural Gas Co. v. State Corp. Comm'n of Kansas, 
372 U.S. 84, 93 (1963); see Duke Power Co. v. FRC, U.S. 

App. D.C. , 401 F.24 930, 935 (C.A.D.C., 1968). Thus, 
if the Court decides that the instant case is in fact a border- 


line situation between state and federal regulation, it should 
recognize the impracticality of state regulation, as exhibited 
by its very nonexistence here, and require the Federal Power 
Commission to exercise its jurisdiction over the natural gas in 


question. 
II 
BOTH THE SECRETARY'S SALES OF GAS TO INDIVIDUAL 
CONSUMERS THROUGH THE DEFENSE FAMILY HOUSING 


ACCOUNT AND HIS SALES TO THE DEFENSE INTELLIGENCE 
AGENCY ARE "RESALES" UNDER THE ACT. 


| 

For the foregoing reasons, we submit that the Commission 
erred in not exercising its jurisdiction over the entire, 
commingled stream of gas purchased by the Army. While we 
think, therefore, that the Court will not need to reach any 
other question, we nevertheless now show that the Commission's 
refusal to consider the sales to individual Defense Family 
Housing occupants and to the Defense Intelligence Agency as 
"resales" under Section l(b) of the Act, 15 U.S.C. 717(b), was 
equally erroneous. 

A. The Individual Defense Family Housing Occupants. 

These sales involve individuals occupying Defense Family 
Housing quarters on the reservation. The Family Housing account 
is a facility of the Department of Defense; it is not a part of 
the Department of the Army, and in fact deals with all of the 
armed services. 
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In substance, the sales by the Army to these individuals 
are exactly like the' Army's sales to the trailer tenants (held 


to be resales by the Commission) or a private utility company 's 


sales to individual consumers. The individuals use the gas for 


cooking and space and water heating just like any individual 
consumers do. Instead of paying cash, military occupants 
receive utilities service in lieu of a quarters allowance, as 
required by law. Q9/ If the assigned quarters do not meet 
certain standards the occupants receive the quarters allowance 
and occupy this housing on a rental basis. 42 U.S.C. 15943. 
While the housing at Vint Hill Farms is primarily for 
military personnel and their families, it may also be used by 
(1) essential civilian employees; (2) librarians; (3) recreation 
specialists; (4) Red Cross personnel; (5) employees of contractors; 
(6) employees of nonappropriated fund activities; and (7) allied 
liaison officers of foreign governments. A.R. 210-14, paras. 
9, 11. In such situations, rent and utilities charges are 
established on the basis of local rates. A.R. 210-12. There 
would seem to be no question but that sales to individual 
civilian occupants of military-owned housing would be resales 
under the Act. California Electric Power Co. v. FPC, 199 F. ed 
206, 207 (C.A. 9, 1952), certiorari denied, 345 U.S. 934 (1953). 


The Army must provide utility service under 10 U.S.C. 4593. 
The quarters allowance system is set up pursuant to 37 U.S.C. 403(a). 
Sales are transacted through the Defense Family Housing Manager, 


and receipts from the sale of gas are credited to the Army 
appropriation for the purchase of gas. 10 U.S.C. 2481(b). 


In addition to the factual similarities between the Army 


sales to individuals living on the base and sales by any utility 
company to any group of consumers, Congress plainly considered 
the quarters allowance procedures which it enacted to be | 
analogous to private civilian housing. See S. Rep. No. 1579, 
87th Cong., 2d Sess., p. 2. This concept was recognized in part 
in the Commission's decision (R. 925), where it compared the 
instant situation with that of a company town. See Ohio Fuel 
Gas Co., 11 F.P.C. 461, 466 (1952), holding that any "aggregate 
of private individuals" may be the subject of "public consumption" 
under Section 1(b). It was also recognized by the Hearing 
Examiner, who pointed out that the Army "performs all the other 
normal functions of a gas distribution company" once the gas 
passes through the twenty-two feet of pipe owned by Virginia 

Gas (R. 822). Thus, there is no discernible difference between 
the Army's sales to these private individuals and sales by a 
utility company to apartment house residents whose utilities 


are furnished by their landlord. Even though they do not pay 


the gas company by check and may not have separate meters, they 
are nevertheless consumers of gas and the utility Conpeniis 
certainly selling gas to them under any meaningful definition 
of the term. | : 

When all of these factors are considered, it seems clear 
that the substance of these transactions belies the technical 
holding of the Commission. "A regulatory statute such as the 
Natural Gas Act would be hamstrung if it were tied down to 
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technical concepts of local law." United Gas Improvement Co, v. 
Continental O11 Co., 381 U.S. 392, 400 (1965) (footnote omitted -- 


Court held that sale of leasehold interest was "sale" of gas 


under the Act); see Gray v. Powell, 314 U.S. 402, 416 (1941). 


In accordance with the principles set out in Part I(B), supra, 
the Act should be liberally construed in favor of federal 
regulation, especially where state regulation is impractical or 
(as here) nonexistent. See, €-&-> FPC v. Transcontinental 
Gas Corp., supra, 365 U.S. at 19-20; Northern Natural Gas Co. 
v. State Corp. Comm'n of Kansas, Supra, 372 U.S. at 93; Duke 
Power Co. v. FPC, supra, U.S. App. D.C. at , 401 F. 2d at 
935. For these reasons, the Army's sales to individual consumers 
occupying Defense Family Housing quarters should be held to be 
resales within the meaning of the Act, so that the jurisdiction 
of the Commission attaches to these transactions. 

B. The Defense Intelligence Agency Sales. 

Many of the same considerations set out above apply to the 
Army's sales to the Defense Intelligence Agency. That agency 
4s a unit of the Department of Defense; it is in no way @ part 
of the Department of the Army. Congress has permitted the Army 
to sell natural gas, 10 U.S.C. 2481(a)(6), and such a sale can 
be made to another government agency, 31 U.S.C. 686(a). 

Sales under the letter section have consistently been 
construed as transfers of title by the Comptroller General 


(30 Comp. Gen. 295, 296 (1951)): 


[I]t was the intent of the Congress to permit the 
Government departments and agencies to negotiate 
among themselves to furnish material, supplies, 
equipment, and services similar to those furnished 
by commercial concerns. Since the statute permits 
the payment for property which is transferred 
from one department to another, there would appear 
to be tacit recognition of property ownership 
rights in the various departments possessing such 
property. 


Technically, therefore, Congress has provided such transfers 
with all of the attributes of a sale between private persons. 


Accord, 38 Comp. Gen. 36, 38 (1958); 38 Comp. Gen. 558 (1959). 


We can see no distinction between the transactions here and 
the purchase of gas by Virginia Gas from Seaboard. No one 
would claim that that purchase does not constitute a "sale" 
by Seaboard within the meaning of Section 1(b) of the Act 
merely because both are owned by the same holding company . 
Finally, we submit again that a liberal Conseneeion of 
the Act is necessary to effectuate its purpose, and that the 
authorities cited in parts I(B) and II(A) apply with equa 
force to the Defense Intelligence Agency transactions. There 
is no state regulation applicable to this gas, and no indication 
that Virginia has any intention of regulating these sales in 
the future. For these reasons, this Court should reverse the 
Commission and hold that the sales to the Defense Intelligence 


Agency are resales under Section 1(b). 


| 
In sum, an analysis of the case law points conclusively to 


the result that the Commission must take jurisdiction over the 
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entire commingled stream of interstate resale gas and allegedly 
nonjurisdictional gas. This result is reinforced by the strong 
policy behind the Natural Gas Act to protect consumers and to 
prevent unregulated jurisdictional gaps in this area. For these 
reasons alone, the Commission's order should be reversed. 
In any event, the Commission also erred in refusing to hold 
that the sales by the Army to the Defense Family Housing occupants 
and to the Defense ‘Intelligence Agency were resales within the 
meaning of Section 1(b). 
CONCLUSION 
For the foregoing reasons, the order of the Federal 


Power Commission should be reversed and the case remanded for 


further proceedings. 


Respectfully submitted, 


WILLIAM D, RUCKELSHAUS, 
Assistant Attorney General, 


ALAN S. ROSENTHAL, 
STEPHEN R. FELSON, 


Attorneys 
Department of Justice, 
Washington, DCs 20530. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22675 
The Secretary of the Army, Petitioner 
Ve 


Federal Power Commission, Respondent 


On Petition to Review an Order 
of the Federal Power Commission 


BRIEF FOR THE FEDERAL POWER COMMISSION 


COUNTERSTATEMENT OF THE ISSUES : 

1. Whether the Federal Power Commission is authorized under 
Section 7(a) of the Natural Gas Act to direct a natural gas company 
to initiate and maintain the sale and delivery to the Department 


of the Army of natural gas that is not for resale. 


2. Whether the furnishing of natural gas by the Department 
| 


of the Army to the Department of Defense for family housing and 

to the Defense Intelligence Agency constitutes a resale within 

the meaning of Sections 1(b) and 7(a) of the Natural Gas Act. 
This case has not previously been before the Court. 


eek 


COUNTERSTATEMENT OF THE CASE 


The petition for review challenges the Commission's 
/ 


order of March 27, 1968 (R. 919-933, 39 FPC 346). The 
Department of the Army (hereinafter Army) had requested 
that the Commission, pursuant to Section 7(a) of the 
Natural Gas Act, infra, pp- 8-9, direct Atlantic Seaboard 
Corporation, a natural gas company within the meaning of 
the Act, to sell Army all of its natural gas requirements 
for its Vint Hill: Farm Station. The Commission held 
that it had no authority to require Atlantic Seaboard to 
sell Army gas in excess of the volumes required for re- 
sale by Army. 

The facts are as follows: Army maintains a mili- 
tary reservation known as Vint Hill Farm Station in 
Warrenton, Virginia. It purchases natural gas for its 
distribution system at Vint Hill from Virginia Gas Dis- 
tribution Corporation, which is affiliated with and pur- 
chases its gas from Atlantic Seaboard Corporation. The 


ES 


1/ -Rehearing denied November 25, 1968 (R. 983-986, 40 
FPC 1357, soon to be published). 


2/ Army claims, contrary to the Commission's finding, 
that its furnishing of gas to certain Defense Department 
agencies constituted resales. This is discussed infra. 
But even including these volumes the claimed resales in- 
volve less than half of Army's total annual requirements. 
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latter makes no direct sales and has no separate rate 
for such sales (R. 922). Both companies are subsidiar- 
jes of Columbia Gas System, Inc. Virginia Gas is a dis- 
tributor and maintains facilities for the supply of gas 
to Warrenton, Gainesville, and other communities in : 


Fauquier and adjacent counties in Virginia (R. 791-792). 


Its sales at retail, other than those to Army, are sub- 


ject to the regulatory authority of the Virginia Corpora- 


tion Commission. 

Virginia Gas receives the gas it resells to army 
from Atlantic Seaboard's main transmission line (which 
runs through the Vint Hill reservation) and then carries 
it through 22 feet of two-inch pipe, which it. owns, to 
the point of delivery to Army (R. 815). Army, pees 
to eliminate the middleman and thus reduce its purchased 
gas costs, filed an application with the pen tes tos 
Section 7(a) of the Natural Gas Act, infra, pp. 8-9, and 
Section 250.6 of the Commission's regulations chereunders 
infra, p. 9 , for an order directing Atlantic Seaboard 
to sell Army a to 879 Mcf per day of natural gas at 


3/ 
Vint Hill (R. 722). Its total annual requirements for 


1969 were estimated at 134,326 Mcf (R. 772). 

Army admittedly does not sell all or even most of 
the gas it purchases. Of its projected annual needs for 
1969 about 55 percent was concededly to be for its own 
direct needs. See R. 900. About 2% percent was to be 
resold to a variety of recipients including: (1) a group 
of house trailers occupied by military personnel who re- 
ceive a living allowance and who pay for the gas as a 
separate item on a monthly basis (R. 32-35), (2) commer- 
cial establishments located on and serving the personnel 
on the reservation (R. 819), (3) a Post Exchange (R. 820), 
and (4) an Officer's Club (ibid.). In addition, about 
1; percent is furnished to the Defense Intelligence 


Agency (ibid.) and about 41 percent to the Defense Family 


Housing which furnishes quarters and utility service to 


3/ Army's brief (referred to here and infra, as Pet. 
Br.), p- 2, somewhat inaccurately states that the 
Commission denied in major part its application "for a 
determination that the Army was entitled to receive the 
established wholesale rate * * *." As we show, infra, 
and as Army states (Pet. Br. p. 4), the issue was whether 
the Commission had jurisdiction to require Atlantic Sea- 
board to make sales not for resale. The Commission held 
that it lacked such jurisdiction. 


4/ 
military personnel without charge (R. 35-36). The De- 


fense ey, Agency reimburses Army by Government 
5 : 


voucher (R. 18). 


Army-admits (Pet. Br. p. 3) that its own use of gas 
is not a resale. Both the examiner and the Commission 
found that the furnishing of gas to Defense Intelligence 
Agency and Defense Family Housing was not a resale and 


that the transactions with all other recipients were re- 


sales (R. 821-822, 927, 984). : 


| 

The Commission, agreeing with the examiner, held 

that it was without authority to direct Atlantic Sea- 
board to sell gas that was not for resale. The Commission 
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said (R. 927): 


| 
4/ Army's brief states (p. 22) that Defense Family Hous- 
ing facilities "may also" be used by non-military, or non- 
government personnel or by foreign military officers and 
that in such cases the utilities would be charged and paid 
for. There is no record evidence, however, that there are 
or have been such cases at Vint Hill. 
5/ The gas delivered to Defense Intelligence Agency is 
metered. The gas consumption for the housing facilities 
of Defense Family Housing is estimated; there are five 
meters at these facilities but "only for the purpose of 
giving a representative estimate of the amount of gas 
used in the various types of quarters". The gas to the 
Post Exchange is metered and the deliveries to other’ re- 
cipients are estimated (R. 40-42). 


Were we to direct Atlantic Seaboard to 
make available to the Army any more gas than 
that which is resold, we would quite plainly 
be directing an interstate pipeline to make 
a direct industrial sale at a regulated rate. 
We need fer belabor the fact that we have no 
authority so to act. Clearly, Congress in- 
tended to distinquish between resales and 
direct consumptive sales and to reserve the 
prerogatives of the state and local authori- 
ties over the latter. 


Army had urged that some of the gas it sought would 
admittedly be for resale and that since all the gas now 
delivered was commingled and delivered to Army through a 
single pipe at a single point, the resale gas would be 
indistinguishable from the other gas and the entirety 
would be jurisdictional. The Commission viewed this com- 
mingling argument irrelevant in the circumstances of this 
case for it pointed out that Army had no basis for assum- 


ing that if the Commission directed Seaboard to sell it 


gas for resale, Seaboard would deliver Army's other re- 


quirements, in a commingled stream or otherwise. Thus 
it explained (R. 930-931): 


Here there is not even a present con- 
tractual relationship between the Army and 
Seaboard. We can, under Section 7(a) of 
the Act require Seaboard to sell gas direct- 
ly to the Army - to the extent the Army in 
turn resells it, but we have no authority 
to require Seaboard to make a direct sale to 
the Army for its own use. Seaboard can, con- 
sistent with its obligations under Section 
7(a), separately contract to sell the Army 
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the gas which the Army in turn resells, 
and continue to sell the remainder as 
Seaboard sees fit either through Virginia 
Gas or to the Army directly, pursuant to 

a new and separate contract. That Sea- 
board's present contract with Virginia Gas 
involves all of the Army's Vint Hill needs, 
both for consumption and resale, and that 
the Virginia Gas contract with the Army is 
equally unitary is irrelevant; we are not 
here concerned with the legal consequences 
of the present contractual situation but 
with that which would be in effect subse- 
quent to an invocation of our powers under 
Section 7(a) of the Act. 


To hold that the Army, which has it 
within its power to separate these trans~ 
actions, can by its refusal to do so, trans- 
form a direct sale into a sale for resale, 
would be unconscionable as a matter of 
equity and would be in direct contravention 
of the Natural Gas Act's prohibition of 
Commission jurisdiction over direct sales. 


Since a Commission order directing Atlantic Seaboard 
to sell resale gas to Army would have to specify the quan- 
tity and since Army had not Se the needed information 
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as required by the regulations, the Commission remanded 


| 
6/ Army did not submit estimates of "maximum day re- 


quirements for residential, commercial and industrial 
customers for each of the first three years of proposed 
operations", as required by Section 250.6-6(b) of the 
Commission's regulations. Because of this and other 
deficiencies, the examiner stated that he was unable to 
determine whether or not the quantity of gas involved in 
Army's sales for resale was de minimis or whether, with 
respect to such sales, the application should be granted, 
and he denied the application without prejudice (R. 822- 
823). Army did not offer to file the estimates of re- 
quirements for sales by categories, as specified in the 
regulations (R. 931). ; | 


the proceeding to the examiner for the purpose of re- 


opening the record to permit Army to satisfy the regula- 
tory requirement (R. 931). 
Army applied for rehearing (R. 938-981), which was 


denied (R. 983-986), and the petition for review followed. 


Statutes and Regulations Involved 


Section 1(b) of the Natural Gas Act (15 U.S.C. 
717(b)) provides: 


The provisions of this act shall..apply 
to the transportation of natural gas in in- 
terstate-commerce, to the sale in interstate 
commerce of natural gas for resale for ulti- 
mate public consumption for domestic, commer- 
cial, industrial, or any other use, and to 
natural-gas companies engaged in such trans- 
portation or sale, but shall not apply to any 
other transportation or sale of natural gas 
or to the local distribution of natural gas 
or to the facilities used for such distribu- 
tion or to the production or gathering of 
natural gas. 


Section 7(a) of the Act (15 U.S.C. 717£(a)) provides: 


Whenever the Commission, after notice 
and opportunity for hearing, finds such 
action necessary or desirable in the public 
interest, it may by order direct a natural- 
gas company to extend or improve its trans- 
portation facilities, to establish physical 
connection of its transportation facilities 
with the facilities of, and sell natural gas 
to, any person or mmicipality engaged or 
legally authorized to engage in the local 
distribution of natural or artificial gas 
to the public, and for such purpose to extend 
its transportation facilities to communities 
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immediately adjacent to such facilities or 
to territory served by such natural-gas 
company, if the Commission finds that no 
undue burden will be placed upon such natural- 
gas company thereby: Provided, That the 
Commission shall have no authority to compel 
the enlargement of transportation facilities 
for such purposes, or to compel such natural- 
gas company to establish physical connection 
or sell natural gas when to do so would im- 
pair its ability to render adequate service 
to its customers. 


Section 250.6-6 of the Commission's Regulations — 
| 
under the Natural Gas Act provides: 


Form of application to be filed by dis- 
tributor under section 7(a), seeking gas 
service of not more than 2,000 Mcf per day 
(3d year of operation) for a single commun- 
ity (see § 156.3(d) of this chapter). 


* * * * * 


6. Nature of service sought, giving a 
brief description of proposal, including lo- 
cation of commmity, population, number of 
residences and kind of service sought and 
to be rendered, showing: 


(a) Is this an initial connection with 
the pipe line, or is it an extension or in- 
provement of existing facilities? 


(b) Estimate of maximum day requirements 
for residential, commercial and industrial 
customers for each of the first three years 
of proposed operations (Mcf at 14.73 psia), 
and how the estimates were derived; 


(c) Estimate of annual requirements for 
residential, commercial and industrial custo-.. 
mers for each of the first three years of 
proposed operations .(Mcf at 14.73 psia) and 
how the estimates were derived. 
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ARGUMENT 
I. THE COMMISSION CORRECTLY HELD THAT IT HAD 
NO AUTHORITY TO REQUIRE ATLANTIC SEABOARD 
TO SELL GAS OTHER THAN FOR RESALE 

In the proceedings before the Commission, Army 
requested the Commission, pursuant to Section 7(a) of 
the Natural Gas Act, supra, pp. 8-9, to require Atlantic 
Seaboard to sell the gas to it that it is now purchasing 
from Virginia Gas. The Commission, while concluding 
that Army was a person that could obtain relief under 
Section 7(a), held that, under that Section, it could 
require the initiation of sales of gas only for resale. 
The Commission's jurisdiction over sales, as carefully 
delineated in Section 1(b) of the Gas Act, is restficted 
"to the sale in interstate commerce of natural gas for 
resale * * *,"'' That Section specifically adds that the 
Commission's jurisdiction "shall not apply to any other 
* * * sale of natural gas." See Panhandle Eastern 
Pipeline Co. v. Public Service Commission of Indiana, 
332 U.S. 507, 516-517 (1947). Since it is undisputed 
that more than half of Army's requirements are for its 


own consumption even under its own theory (under the 


Commission's view about 98 percent of Army's annual 


requirements are for its own consumption), the Commis- 
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sion concluded it had authority to direct Atlantic 
Seaboard to sell Army only a portion of its total 


requirements. 


Army, while never referring to Section 7(a) in its 


brief, apparently takes the view that the Commission 
does have the authority to require Atlantic Seaboard to 


sell Army its total requirements because "the instant 
case involves a single contract for a single stream of 
natural gas, some of which is concededly interstate : 
resale gas" (Pet. Br. p. 18). But this statement of 


| 
the case is simply incorrect. Army is not seeking an 
order directed to Virginia Gas, its present supplier with 
| 


which it has a "single contract for a single stream of 
eee f 
natural gas", but a new service from Atlantic Seaboard. 


7/ While Army's application to the Commission simply 
requested an order to Atlantic Seaboard under Section 
7(a) (R. 722), its exceptions to the examiner's decision 
requested a finding that the sales by Virginia Gas to it 
were subject to Commission jurisdiction (R. 855), al- 
though it did not seek any relief or other order based 
on such a finding. Army's application for. rehearing) 
was, however, limited to requesting a broader order © 
under Section 7(a) (R. 940-941). 

Since Section 19(b) of the Natural Gas Act, 15 | 
U.S.C, 717r(b), provides, "No objection to the order 
of the Commission shall be considered by the court — 
unless such objection-shall. have been urged before the 
Commission in the application for rehearing unless there 
is reasonable ground for failure so to do" (see Sunray 
Mid-Continent Oil Co. v. F,P.C., 364 U.S. 137, 157 ee 
[Footnote continued on page 12.] ’ ; 5 
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As the Commission pointed out, (see, supra, p. 6 ) no 
contractual relationship now exists between Army and 
Atlantic Seaboard. Thus, Atlantic Seaboard, consistently 
with any Section 7(a) obligation imposed on it to sell 
gas for resale to Army, could either continue to sell to 
Virginia Gas the gas purchased by Army for its own use 

or else sell it’ directly to Army at a rate and under 
conditions not subject to the Commission's jurisdiction. 
Accordingly, whatever might be the jurisdictional conse- 


quences of the delivery of all of Army's requirements 


———<—<$—$_$_$_————$——$—— 


7/ [Footnote continued from page 11.] 


F.P.C. v. Colorado Interstate Gas Co-, 348 U.S. 492, 
798 (1955); cf. Rocky Mountain Power Co. v- F.P.C., 
Apppc _, __ F. 2d __s> No. 21138, decided 
January 16, 1969, slip op. P- 6, n. 7), it is apparent 
that Army is still seeking relief against Atlantic 
Seaboard rather than Virginia Gas. This is confirmed 
by its statement (Br. Pp. 2) that it was denied the 
“established wholesale rate", since Atlantic Seaboard, 
but not Virginia Gas, has such an established rate. 
Assuming that Virginia Gas could properly be clas- 
sified as a natural gas company, and some or all of its 
sales to Army (some, in the Commission's view) could be 
said to be subject to the Commission's rate jurisdiction, 
the fact is that it has facilities and expenses of its 
own over and above those of Atlantic Seaboard from which 
it buys its gas at the latter's wholesale rate. There 
is no reason to believe that the just and reasonable 
rate fixed for it would approach Atlantic Seaboard's 
wholesale rate or would even be lower than the rate it 
is now charging. This undoubtedly accounts for Army's 
failure to seek from the Commission any relief other 
than an order requiring Atlantic Seaboard to supply its 
total requirements directly. 
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undex its existing unitary contract with Virginia Gas, 
that contractual relationship is irrelevant to the 
question of the Commission's Section 7(a) authority 
directed to a company with which no contractual rela- 
tionship now exists. 


Moreover, Army has cited no authority, and we know 


of none, that would permit the Commission to require any 


natural gas company to contract to sell a person gas in 
excess of its maximum resale needs. To the extent the 
resale needs of a distributor are determined on the basis 
of peak requirements and a pipeline's tariff calls for 
the sale of contract demands, an order requiring a Sines 
line to sell a distributor enough gas to meet peak 
requirements, may, under the pipeline's tariff, permit 
the purchaser in other than peak periods to divert some 
of the gas to which it is entitled to direct cocsmmpr fee 
use. As the Commission has made plain, the possibility 
of such an incidental usage for non-resale purposes of 
gas required to be delivered under Section 7(a) cannot 
frustrate its express authority to require sales for 
resale. See American Louisiana Pipe Line Co., 30 FPC 
698 (1963), affirmed sub nom. Central Illinois Public 


Service Co. v- F.P.C., 338 F. 2d 682 (CA7, 1964); 


City of Red Bud, Illinois, 25 FPC 987 (1961). But that 

possibility plainly provides no warrant for Army's claim 
that the limited authority under Section 7(a) to require 
sales only for resale can be ballooned into an authority 
to require the sale of gas beyond the amount required to 
meet the peak need for resale purposes. 

The cases relied upon by Army (Br. pp. 7-18) do not 
deal with this question. Instead, they relate to the 
jurisdictional consequences of the commingling in a 
single stream of gas or electric energy, the subsequent 
gale or use of which will be both jurisdictional and 
non-jurisdictional, and the extent to which contracts 
can be used artificially to split such commingled gas or 
electric energy into jurisdictional and non-jurisdictional 


sales. 


In California v. Lo-Vaca Gathering Co., 379 U.S. 


366 (1965), upon which Army places particular reliance, 
the Court sustained the Commission's decision that con- 
tractual specifications of the use to which gas would 

be put that were totally inconsistent with the factual 


reality could not be used to avoid Commission regulation. 


While Lo-Vaca, as the Commission explained (R. 985), 
expressly held that every transaction which involves. 
commingling of gas from different sources does not : 
necessarily require a finding of federal jurisdiction, 
the question of the meaning of Lo-Vaca is not, in any 
event, reached until commingling occurs or there is a 
contract under which it will occur. Thus, if Ativan 
Seaboard elected to sell Army all of its requirements 
but attempted to segregate the types of sales by contract, 


Lo-Vaca might be relevant, although not necessarily 


decisive. See City of Hastings v. F.P.C., 95 AppDC 158, 
221 F. 2d 31 (1954), certiorari denied, 349 U.S. 920 (1955). 


It plainly has no relevance to the claim that, under 


its Section 7(a) authority to direct a natural gas | 
| 


company to make sales for resale, the Commission can 
require that additional gas be sold for direct consumption. 
II. ARMY DOES NOT."SELL" GAS TO DEFENSE i! 
INTELLIGENCE AGENCY OR TO DEFENSE 
FAMILY HOUSING 
If, as we believe, the Commission's Section 7(a) 
authority is restricted to requiring sales for resale, 
the manner in which the Commission may exercise the 
authority depends on which of Army's supply transactions 


are sales. We will now show that the Commission was 


correct in concluding that the deliveries to the Defense 
Intelligence Agency and to Defense Family Housing were 


not sales. 


A. Defense Intelligence Agency 


The gas, when purchased by Army, is the property 


of the United States; when delivered to the Defense 
Intelligence Agency it is still the property of the 
United States. The bookkeeping arrangements, specified 
presumably for the purpose of having the intended appro- 
priation charged with the cost, do not alter the 
fundamental fact that an individual, a company, 4 
government cannot make a sale to himself. 

The stock room of an enterprise may be required 
to receive a voucher, order, receipt or other bookkeep- 
ing record for materials delivered to the manufacturing 
department of the same company but the necessity for 
or form of the record does not give the transaction the 
character of a sale. 

It is incontestible that property in the name of 
a federal agency is property owned by the United States 
even where the agency, for whatever reason, has been 


clothed with a separate corporate entity. United 


States Grain Corp. v. Phillips, 261 U.S. 106 (1923); 
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Clallam County v. United States, 263 U.S. 341 (1923); 


Inland Waterways Corp. v. Young, 309 U.S. 517 (1940); 
Cherry Cotton Mills, Inc. v. United States, 327 U.S. | 
536 (1946). Not surprisingly, therefore, on the occa= 


sions when the question has arisen, the answer consis 


tently has been that a transfer of property between 


government agencies was not 4 sale. 17 Op. Atty. Gen. 


480 (1882); Op. Sol. Dept. of Agriculture, No. 2535 | 


(June 15, 1940) and No. 3844 (January 29, 1942). And 
in 45 MS. Comp. Dec., 1379 (May 23, 1900), the Comp- : 
troller of the Treasury ruled that, since the United : 
States could not contract with itself, the War Depart- 


ment could not contract for printing with the Government 


Printer within the meaning of the relevant statute 


requiring printing to be done by contract after notice 
8/ 


and competition. — : 
Army's reliance on 31 U.S.C. 686(a): (Pet. Br. p. 24) 

| 
is puzzling since this statute authorizes one government 


| 
8/ The Opinions of the Solicitor of the Department of 


Agriculture and MS, Comp. Dec. are not readily accessible. 
They are therefore reproduced in Appendix A to this brief. 


agency to order materials, supplies, work services, etc. 
from another, but the transaction is described, not as 


a purchase and sale, but rather as the requisition of 


and furnishing of materials and the performance of 
9/ 
services. Moreover, although the statute requires pay~ 


ment by check for the requisitioned materials and services 

it covers, Army in the present situation. is reimbursed 

for the gas furnished the Defense Intelligence Agency by 

a voucher from the latter described as "VOUCHER FOR TRANS- 

FERS BETWEEN APPROPRIATIONS AND/OR FUNDS" (R. 18, 231-234). 
31 U.S.C. 686(a) was derived from the Act of May 21, 

1920, 41 Stat. 613, which in turn amended, in respects 

not here relevant, the Act of March 4, 1915, 38 Stat. 

nOeeEe Section 7 of the 1920 statute merely provided 

that when one Government bureau or department supplied 

another with materials or services the funds of the latter 

could be placed subject to the requisition of the former 

for direct expenditure, but could remain available only 

ee 

9/ The statute is set out in Appendix B hereof. 


10/ Both statutes, in relevant part, are set out in 
Appendix B. 


for the purpose for which the allocation was made and 
only for a limited period. Nothing in the present act 


or its antecedents demonstrates a purpose to have the 


furnishing of goods or services by one agency to another 
treated as a sale for any purpose, to say nothing of the 
regulatory context of the Natural Gas Act. The purpose 


seems rather to be to prevent avoidance or evasion of the 
| 


limitations in amount and purpose of appropriations | 
through inter-agency transactions. 

Army's position gains little support from its ctta- 
tions (Br. pp. 24-25) of several opinions of the Comp 
troller General. In 30 Comp. Gen. 295, 296 (1951), the 
opinion, while pointing out that Section 601 of the 
Economy Act of 1932, as amended, 31 U.S.C. 686, in per- 
mitting payment for property transferred from one agency 
to another, recognized "property ownership rights" in the 
agencies in such property, merely concluded that a federal 
agency could use its appropriations to repair equipment on 
loan from another agency. 

38 Comp. Gen. 558, 560 (1959) stated that property 


(a tug boat) could be loaned but not permanently trans- 


ferred from one agency to another without reimbursement. 


And 38 Comp. Gen. 36, 38 (1958), held that property 
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rights in a government-owned natural gas pipeline and 
distribution system could not be granted’a private party 
without Congressional authorization and that the operat- 
ing agency could not encumber this property since it had 
been paid for’ from funds of several agencies so that such 
facilities must be regarded as property "under the con- 
trol" of all those agencies. None of these decisions 
holds or even suggests that the furnishing of property by 
one agency to another is a "sale", particularly as that 
term is used in the Natural Gas Act. The agency's prop- 
erty ownership rights are only those of any agent holding 


the property for the United States and the agency is 


without power to release or dispose of property without 


the direction or authorization of Congress. 38 Comp. 
Gen., at 37, 560. 

Thus, where national forest lands were damaged dur- 
ing military training operations and the Department of 
Agriculture sought reimbursement from the Department of 
the Army, which had no appropriation therefor, the claim 
was held to be unauthorized, 32 Comp. Gen. 179, 180-181 


(1952): 


* & * The question is not how the damages 
were caused, but to which agency has the 
Congress delegated the responsibility for 
administering and conserving the property 
and to which agency has it appropriated 
funds. for such repair and replacements as 
may be necessary. This responsibility was 
vested in your Department and may not be 
transferred out of the Department of 
Agriculture by contractual arrangements or 
otherwise without specific authority of 

law and the appropriation of funds for that 
purpose. Moreover, the fact that appropria- 
tions to the Forest Service currently may 
be insufficient to cover the cost of restor- 
ing the lands to their former condition does 
not afford any legal basis for charging such 
costs to the Department of the Army whose 
appropriations do not include funds for that 
purpose. 


While the Secretary of Agriculture is 
charged with the duty of administering 


national forest lands, both the legal title 
to and the beneficial use of the lands are 
in the United States and not in the said 


Secretary or in the Department of Agriculture. | 
* * * (Emphasis added] | 


There is no evidence of a legislative intent that a 
| 


transaction that does not meet the accepted criteria of 
| 
a sale should nevertheless be treated as a sale for the 
purposes of the Natural Gas Act. Army has produced no 
| 
such evidence and we have found none. The evidence, in 
fact, is to the contrary. Congress established a system 


of dual jurisdiction and "meant to draw a bright Line | 


easily ascertained, between state and federal jurisdiction," 
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the latter covering interstate sales for resale, and 


direct-consumption sales being left to local jurisdiction. 


F.P.C. v. Southern California Edison Co., 376 U.S. 205, 
212-218 (1964), citing Panhandle Eastern Pipe Line Co. v. 
Public Service Commission, 332 U.S. 507 (1947) and 
United States v. Public Utilities Commission of California, 
345 U.S. 295 (1953). 

The demarcation line reflects the fact that, prior 
to passage of the Gas and Power Acts, it had been deter- 
mined that the States had no power to regulate sales for 
resale in interstate commerce but did have authority to 
regulate sales made directly to the consumer. See, 
Southern California Edison, supra, 376 U.S. at 212-216. 
The dividing line exists regardless of whether the re- 
sales are between affiliates or total strangers. The 
extent of local regulation, if any, is left to the States 
and, even though the State of Virginia chooses not to 
regulate sales to federal instrumentalities, that does 
not confer such authority upon the Commission, since both 
the Federal Power Act, 16 U.S.C. 791, et seq-, and the 
Natural Gas Act reject "a case-by-case analysis of the 
impact of state regulation upon the national interest." 


376 U.S. at 215. 


Army recognizes that the State of Virginia is free 


to regulate the sale of gas to government agencies even 
though it does not now do so (Pet. Br. p. 19). Its ob- 
servation that there is no indication of any intention 
to do so is, of course, speculative, as is its final : 


point that the State actually may have an interest in| ex- 
i 11/ 


cessive rates to Army for the benefit of other paetcnerates 
But, more importantly, these points, even if true, are 
irrelevant. The Commission has not been given authority 
to regulate the terms of or order direct sales by a | 
natural gas company merely because a State may choose! not 
to exercise its constitutional authority to do aoe ior 
may regulate some or all of such sales on terms that, 
under the federal law applicable to jurisdictional trans- 


actions, would be inappropriate. | 


B. Defense Family Housing | 


Lodging and gas, inter alia, are supplied the o¢cu- 


pants of Defense Family Housing without charge. The 
| 


11/ Army has not even claimed that its rates from Virginia 
Gas are discriminatory compared with that company's rates 
for sales to other customers. 

12/ Among the States that regulate the rates for gas sold 
to the United States for its own use are California, | 
Illinois, New Jersey, New York and Ohio. F,.P.C., 
Federal and State Commission Jurisdiction and 
Regulation (1967). 
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occupants are military personnel. Although possibly 
persons other than U.S. military personnel could be 
accommodated and charged therefor if space should be 
available, there is nothing in the record to indicate 

that others than U.S. military personnel have been or are 
quartered in such housing in Vint Hill. Army is therefore 
driven to argue that the gas, lodging, etc., are furnished 
in lieu of a cash allowance which military personnel 

would otherwise be entitled to and that the furnishing 

of gas therefore constitutes sales. 

But this turns the situation inside out. Arny's 
basic obligation is to furnish quarters and fuel to the 
military men at government expense, not to sell them 
such services.’ 10 U.S.C. 4593. '"* * * A member of a 
uniformed service who is assigned to * * * a housing 
eanetieyhonder the jurisdiction of a uniformed service 
*& & * ig not entitled to a basic allowance for quarters 
* * * unless the quarters are unavailable or are not 
“adequate for himself and his dependents, * * *" 37 U.S.C. 


13/ 
403(b). In that case he is entitled to an allowance 


ST 


13/ Certain commissioned officers may elect not to accept 
assigned quarters and may receive an allowance for quarters 
instead. 37 U.S.C. 403(b). 


24 


to secure adequate quarters, or where he occupies inade- 
quate quarters, to the "net difference between the basic 
| 


allowance for quarters and the fair rental value" of the 


14/ 
quarters occupied. 42 U.S.C. 1594}. But, even in the 


exceptional case where this allowance is paid, it is not 
a sale of quarters or fuel by Army to the serviceman, | 


but either a payment to permit their purchase from someone 
15/ 
else, or an allowance for services due but not rendered. 


Army is plainly wrong, therefore, in seeking to ¢on- 
vert its basic obligation to furnish its personnel with 
quarters and fuel, which the record does not indicate has 
not been fully met at Vint Hill, into a sale of such 


| 
SS ———— 


14/ The reference to fuel seems to have disappeared from 
modern statutes. Perhaps it is no longer deemed necessary 
to provide a separate allowance therefor because of the 
prevalence of central heating systems in buildings con- 
structed in recent decades. 


15/ In United States v. Phisterer, 94 U.S. 219, 224 (1876), 
the Court noted that the Army Quartermaster's regulations 
provided that when quarters were not furnished to officers 
and enlisted men, quarters and fuel "will be commuted”. 
Shortly thereafter the Act of June 18, 1878, 20 Stat. 147, 
appropriated money, inter alia, for fuel for officers and 
enlisted men but forbade commutation for fuel for commis- 
sioned officers, presumably permitting commutation for 

fuel for others. 20 Stat. 150. In the Act of March 2, 
1907, appropriations included money for supplies of fuel 
and lights for enlisted men. 34 stat. 1166. Here, however, 
commutation for fuel was forbidden for all personnel and 
commutation for quarters was limited to officers only. 

34 stat. 1168-1169. Thus, the furnishing of quarters and 


fuel was always required but only sometimes was substitution 
of a cash allowance legislatively authorized. 
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services to the members of the armed forces. Clearly, 


the supply of gas without charge to occupants of Defense 


Family Housing is not a sale. 
CONCLUSION 
The Commission's order therefore should be affirmed 
in all respects. 


Respectfully submitted, 


Richard A. Solomon, 
General Counsel, 


— 


Peter H. Schiff, 
Solicitor 


Robert L. Russel, 
Assistant General Counsel, 


oo: ee 


Israel Convisser, 
Attorney, 
For respondent. 
Federal Power Commission, 
Washington, D. C. 20426. 


May 19, 1969 
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OPINION NO, 2535 
SOLICITOR, DEPARTMENT 
OF AGRICULTURE 


OPINION No. 2535 


June 15, 1940 


MEMORANDUM FOR MR. CARL B. ROBBINS 
President, Commodity Credit Corporation 


Dear Mr. Robbins: 


Reference is made to the memorandum of Mr. Goodloe, 
dated June 11, 1940, concerning the proposed acquisition 
by the Agricultural Marketing Service of approximately 
80 bales of cotton from Commodity Credit Corporation. 


The cotton so acquired by the Agricultural Marketing 
Service would not be disposed of by it for commercial 
usage, but would be used for the purpose of preparing 
samples of official cotton standards established under 
the United States Cotton Standards Act. The Agricultural 
Marketing Service would compensate the Corporation for 
this cotton at its market value. Section 381(c) of the 
Agricultural Adjustment Act of 1938, as amended, contains 
the following provision: 


"The Commodity Credit Corporation is 
authorized on behalf of the United States 
to sell any cotton of the 1937 crop so 
acquired by it, but no such cotton or any 
other cotton held on behalf of the United 
States shall be sold unless the proceeds 
of such sale are at least sufficient to 
reimburse the United States for all amounts 
(including any price-adjustment payment) 
paid out by any of its agencies with respect 
to the cotton so sold." 


OPINION NO. 2535 


Since the amount which the Corporation would receive from 
the Agricultural Marketing Service for the cotton, i. e., 
the market value thereof, is less than the total amount 
(including any' price-adjustment payment) paid out by the 
United States with respect to the cotton, your memorandum 
raises the question whether section 381(c) prohibits a 
disposition of cotton as here proposed. 


In the instant transaction, ownership of the cotton 
would not leave the United States. The cotton would 
merely be transferred from one agency of the United States 
to another. Section 381(c) is directed at the sale of 
cotton by the United States. A sale is a transaction 
whereby the title to property is transferred from the 
buyer to the seller for a money consideration. The 
transfer of cotton by one agency of the United States 
to another is not; in a legal sense, a sale even though 
the agency parting with cotton is compensated for the 
cotton at its market value, since title to the cotton 
still remains in the United States. It is my opinion, 
therefore, that section 381(c) does not preclude the 
Corporation from making the proposed disposition of 
cotton to the Agricultural Marketing Service. 


Very truly yours, 


(Signed) Mastin G. White 


Solicitor 


OPINION NO. 3844 
SOLICITOR, DEPARTMENT 
OF AGRICULTURE 

OPINION NO. 3844 


January 29, 1942 


To: J. B. Hutson, President, Commodity Credit Corporation 


From: The Solicitor | 


Subject: Application of Section 381 (c) of the Agricultural 
Adjustment Act of 1938 to proposed plan for jutilizing 
cotton owned by Commodity Credit Corporation in the 
securing of cotton textile products by the Army and Navy 


This responds to your inquiry as to whether the transfer of cotton 
owned by Commodity Credit Corporation, under the plan outlined 
below, would involve a sale of cotton within the meaning of Section 
381 (c) of the Agricultural Adjustment Act of 1938, as amended 
(7 U. S. C., 1940 ed., 1381(c)). This section provides as follows: 


"The Commodity Credit Corporation is authorized on 
behalf of the United States to sell any cotton of 

the 1937 crop so acquired by it, but no such cotton 

or any other cotton held on behalf of the United 
States shall be sold unless the proceeds of such 

sale are at ieast sufficient to reimburse the United 
States for all amounts (including any price-adjustment 
payment) paid out by any of its agencies with respect 
to the cotton so sold. After July 31, 1939, the 
Commodity Credit Corporation shall not sell more than 
three hundred thousand bales of cotton in any calendar 
month, or more than one million five hundred thousand 
bales in any calendar year. .. ." | 


The proposed program contemplates advertisement by the Army and 
Navy for bids for the conversion of raw cotton of specified grades 
and staples into desired cotton products. The mills receiving the 
orders would replace the cotton used in filling such orders, and 
instead of paying therefor would give the supplying merchant a 
certificate stating that the merchant had furnished a specified 
quantity and quality of cotton to the mill, such cotton, or an 
equivalent amount of cotton, being used in making goods for the 
| 
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Army or Navy. Upon presentation of the certificate to the 
Commodity Credit Corporation, the merchant would be permitted 
to select, from the designated stocks of the Corporation, the 
quantity of cotton stated in the certificate. Any necessary 
adjustment for differences in grade, staple, and location of 
the cotton selected would be made between the Corporation and 
the merchant, on the basis or [sic] prevailing market differences, 
and paid in cash. The Army or Navy would pay Commodity Credit 
Corporation, for the cotton furnished by it, an agreed basic 
price, adjusted for grade, staple, and location differentials, 
plus a "merchant's commission" which would goto the merchant 
to recompense him for his services. 


Analysis of the above-described plan breaks it down into two 
essential parts. First, the furnishing of cotton, for a money 
consideration, by Commodity Credit Corporation to the order of 
the Army or Navy. Second, a contractual arrangement involving 
the Army or Navy, the mill, and the merchant. Reduced to its 
simplest terms, this arrangement consists of an agreement by the 
mill to supply finished cotton products in return for a designated 
price paid for the processing, and the required cotton, or an 
equivalent amount of cotton, being made available to it; and an 
agreement by the merchant to supply cotton to the mill in return 
for the same quantity of cotton being furnished to him. Thus, 
the consideration moving to the Army or Navy is, in the case of 
the mill, finished cotton products and services, and in the case 
of the merchant, cotton and services. 


It is our opinion, for the reasons discussed below, that the 
proposed program would not involve a bale of cotton held on 
behalf of the Governement, within the meaning of section 381 (c). 


The transfer of cotton by Commodity Credit Corporation to the 
order of the Amy or Navy for a consideration paid is justified 
under section 601 of the Act of June 30, 1932 (47 Stat. 417; 

31 U.S.C. 686), providing for the requisition of stores or 
materials by one bureau or department from another. Property 
held by.an agency of the United States is held on behalf of the 
Government, and its status in this respect is not changed by 
transfer from one such agency to another. Thus, the "sale" of 
cotton held on behalf of the United States contemplated in section 
381 (c) is one divesting the United States of its interest in 
the cotton. 


| 
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The transfer of cotton by one agency of the United States to 
another does not constitute such a "sale", even though the 

agency parting with the cotton is compensated in money, since 

the interest of the United States therein remains constant. 

See Op. Sol. No. 2535. Therefore, the supplying of cotton by 
Commodity Credit Corporation for the Army or Navy, in furtherance 
of the contemplated program, would not be a sale of cotton within 
the meaning of the statute. | 


The transaction between the Army or Navy and the mill would not, 
of course, involve a transfer to the mill of any cotton held on 
behalf of the Government - since the mill would replenish its 
supply from merchant stocks. 


The remaining question relates to the arrangement whereby the 
merchant would furnish the required cotton to the mill, | and 

secure in turn an equal quantity of cotton from the stocks of 
Commodity Credit Corporation. It is our opinion that this amounts 
to an exchange only, which may not be construed as a sale within 
the meaning of the statute. 

An exchange is legally distinguished from a sale in that the latter 
contemplates the transfer of property at 4 fixed money price to 
be paid in money or goods, while in an exchange the Re npiderecion 
is not measured in terms of money. In Postal Telegraph: Cable Co. 
v. Ry. Co., 248 U. S. 471, Mr. Justice Holmes, speaking) for the 
Supreme Court, said: | 


"But 'exchange' is barter and carries with it no 
implication of reduction to money as a common 
denominator. It contemplates simply an estimate 
determined by self-interest of the relative value 
and importance of the services rendered and those | 
received." 


See also Hartwig v. Rushing, 182 Pac. 177, 180, 181; State v. Brown, 
102 $.W. 394; Edwards v. Baldwin Piano Co., 83 So. 915,917; Duke v. 
State, 41 So. 170; Stili v. Cannon, 75 Pac. 284; Godwin v. Marsten, 
128 §.W, 1182, 1183; State v. Colonial Club, 69 S.E. 7/1, 7/2, 773; 
Clark v. State, 52 $o. 893, 31 L.R.A. (N.S.) 517; Boonville Milling 
Co. v. Roth, 127 N.E. 823, 825; Westfall v. Ellis, 170 N.W, 339, 3403 
Ratigen v. United States, 8 F. (2d) 919, 921; In re Frank's Estate, 
277 N.Y.S. 5735 575, 5/6; Northern Pacific R. Co., v. Sanders, 

47 Fed. 604; Gochstetter v. Williams, 9 F.(2d) 355. 
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Section 301 (b) (6) (A) of the Agricultural Adjustment Act 

of 1938, as amended (7 U.S.C., 1940 ed., 1301(b)), a broader 
meaning is expressed specifically through the use of the word 
market" rather than "sale". "Market" is defined therein as 

to "dispose of by sale, barter of exchange". Hence, it would 
seem reasonable to assume that use of the word "sale" without 
other qualification in section 381 (c) covers sales for money 
only, and that if other types of transfer were contemplated they 
would have been specifically included by definition, or by use 
of a broader term such as "market." 


By way of summary, it is the opinion of this office that the 
transfer of cotton by Commodity Credit Corporation to another 
Government agency does not constitute a sale of the cotton within 
the meaning of Section 381 (c) of the Agricultural Adjustment 

Act, as amended, supra; and that transfer of such cotton to a 
merchant, under the proposed plan, constitutes a barter or exchange 
which may not be construed as a sale within the meaning of that 
section. 


(Signed) MASTIN G. WHITE 


Solicitor 


45 MS. Comp. Dec., 1379 
DECISION OF COMPTROLLER OF THE TREASURY 


May 23, 190 


The Honorable 


The Secretary of War. 


Sir: | 

I am in receipt of a communication from you dated the 20th 
instant, in which you refer to a decision of this office of 
February 21, 1908 (14 Comp. Dec., 539), in which it was held that 
the appropriation for regular supplies for quartermaster's 
Department for the fiscal year 1908 was not applicable to 
reimburse the appropriation for public printing and binding for 
the fiscal year 1908 for the cost borne by the latter appropria- 


tion of the printing of blank forms at the Government Printing 


Office for the use of the Pay Department of the Army in the field, 
and to a subsequent decision by this office dated March 14, 1908 
(44 MS. Comp. Dec., 1553), adhering to said former decision. 

You request to be advised as to whether or not in the printing 
of blanks for the Pay and Quartermaster's Departments payable from 
the appropriation "Regular supplies of the Quartermaster 's 
Department" contract may be entered into with the Public Printer 


“after due notice and competition" for the work in question. 
| 


=e 

The appropriation "Regular supplies of the Quartermaster's 
Department," under the heading "Quartermaster's Department," in 
the act appropriation for the support of the Army for the fiscal 
year 1908 (act of March 8, 1907, 34 Stat., 1166), contains the 
following provision: 


"Regular supplies of the Quartermaster's Department, including 
. - - Certificates for discharged soldiers, blank forms for the 
Pay and Quartermaster's Departments, and for printing Department 
orders and reports,. . Provided further, That no part of the 
appropriation for the Quartermaster 's Department shall be expended 
on printing unless the same shall be done by contract after due 
notice and competition, except in such cases as the emergency 
will not admit of the giving notice of competition, and in cases 
where it is impracticable to have the necessary printing done by 
contract the same may be done, with the approval of the Secretary 
of War, by the purchase of material and hire of the necessary 
labor for the purpose." 


In construing the clause in the prohibition quoted "unless 


the same shall be done by contract after due notice and competition" 


I held that it related’ to contracts entered into by the proper 


military authorities for such printing after due notice and 
competition. (44 MS, Comp. Dec., 1553.) 

A contract can only be entered into between two or more 
parties. The military authorities are agents of the United States; 
the Public Printer is likewise an agent of the United States. 

The United States cannot enter into a contract with itself. I 
have therefore to reply to your question in the negative. 
Respectfully, 


/s/ Robert J. Tracewell 
Comptroller. 


APPENDIX B 


31 U.S.C. 686(a) 


(a) Any executive department or independent establish- 
ment of the Government, or any bureau or office thereof, 
if funds are available therefor and if it is determined by 
the head of such executive department, establishment, bureau, 
or office to be in the interest of the Government so to do, 
may place orders with any other such department, establish- 
ment, bureau, or office for materials, supplies, equipment, 
work, or services, of any kind that such requisitioned 
Federal agency may be in a position to supply or equipped 
to render, and shall pay promptly by check to such Federal 
agency as may be requistioned, upon its written request, 
either in advance or upon the furnishing or performance 
thereof, all or part of the estimated or actual cost | 
thereof as determined by such department, establishment, 
bureau, oroffice as may be requisitioned; but proper | 
adjustments on the basis of the actual cost of the materials, 
supplies, or equipment furnished, or work or services per- 
formed, paid for in advance, shall be made as may be agreed 
upon by the departments, establishments, bureaus, or offices 
concerned: Provided, That the Department of the Army, 

Navy Department, Treasury Department, Federal Aviation 
Agency, and the Maritime Commission may place orders, | 
as provided herein, for materials, supplies, equipment, 
work, or services, of any kind that any requistioned | 
Federal agency may be in a position to supply, or to | 
render or to obtain by contract: Provided further, 
That if such work or services can be as conveniently | 
or more cheaply performed by private agencies such 
work shall be let by competitive bids to such private 
agencies. Bills rendered, or requests for advance 
payments made, pursuant to any such order, shall not 
be subject to audit or certification in advance of 
payment. 


SECTION 7 
ACT OF MAY 21, 1920 
41 STAT. 613 


SEC. 7. That whenever any Government bureau or 
department procures, by purchase or manufacture, stores 
or materials of any kind, or performs any service for 
another bureau or department, the funds of the bureau 
or department for which the stores or materials are 
to be procured or the. service performed may be placed 
subject to’ the requisitions of the bureau or department 
making the procurement or performing the service for 
direct expenditure: Provided, That funds so placed 
with the procuring bureau shall remain available for 
a period of two years for the purposes for which the 
allocation was made unless sooner expended. 


EXCERPT 
ACT OF MARCH 4, 1915 


38 STAT, 1084 


Provided, That hereafter when one bureau of the 
War or Navy Departments procures by purchase or manu~- 
facture stores or material of any kind or performs 
any service for another bureau of such departments 
the funds of the bureau or department for which the 
stores or material are to be procured or the service 
performed may be placed subject to the requisition 
of the bureau or department making the procurement 
or performing the service for direct expenditure 
by it: Provided, That when the stores being pro- 
cured are for current issue during the year stores 
of equal value may be issued from stock on hand 
in place of any of those aforesaid. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22675 


THE SECRETARY OF THE ARMY, 
Petitioner, 
ve 
FEDERAL POWER COMMISSION, 
Respondent. 


ON PETITION FOR REVIEW OF AN ORDER OF THE 
FEDERAL POWER COMMISSION 


REPLY BRIEF FOR THE PETITIONER 


In our main brief we showed that the entire commingled 
stream of natural gas involved in this case is within the 
jurisdiction of the Federal Power Commission, so that the 
Commission necessarily has the power to order Atlantic Seaboard 
Corporation to supply all of the Secretary's requirements at 
4ts federally regulated wholesale rate. We also demonstrated 
that, regardless of the resolution of the jurisdictional dispute, 
the Commission erred in not treating the Secretary's sales to 


individual Defense Family Housing occupants and to the Defense 
Intelligence Agency as “resales” under Section 1(b) of the 
Natural Gas Act, 15 U.S.C. 717(b). In its answering brief the 


Commission has taken an entirely different view of the 
jurisdictional issue. This reply brief 1s directed solely to 
that issue, since we feel that the points raised by the 
Commission concerning the "resale" issue were adequately covered 
in our main brief. i/ 

1. The Commission's basic position seems to be as follows: 

Under the Commission's present order, Seaboard will have 
to sell some gas to the Army at a regulated wholesale rate. 
While all gas now used by the Army is commingled in Seaboard's 
pipeline, this may not be the case in the future -- i.e., "Army 
had no basis for assuming that if the Commission directed 
Seaboard to sell it gas for resale, Seaboard would deliver Army's 
other requirements, in a commingled stream or otherwise" 
(Commission Brief, p. 6). Since the resale gas might not be 
commingled with the direct-use gas, the Commission contends that 
Secretary's commingling argument is not relevant. And, even 
if there is commingling, "Army has cited no authority * * * that 
would permit the Commission to require any natural gas company 
to contract to sell a person gas in excess of its maximum 
resale needs” under Section 7(a) of the Act, 15 U.S.C. 717f(a) 
(Commission Brief, p. 13). 


v Two factual matters appearing on page three of our main 
rief should also be mentioned. First, Seaboard's metering and 
regulating devices are located on the reservation, not outside 
4ts boundary as stated there. And, secondly, Belvoir Cleaners 
is the dry-cleaning establishment and Apartment Washer Service 
the laundromat, not vice-versa. Neither of this changes is 
material. 


ae 


There are several basic fallacies in this reasoning. In 
ee ee 
the factual situation which now exists. We stress again that, 
as the Commission itself has expressly held, atleast some of 
the gas which the Army is presently purchasing from Virginia 


Gas (Seaboard's affiliate) for usé a Farm Station 


is being "resold" within the meaning of Section 1(b) of the 


Natural Gas Act and, therefore, in jurisdictional gas. Burther, 


this onal gas is indis led with the 
_balance of the gas which 1s being sunplied—te-the-Btevten. 


fhus, on the basis of the authorities discussed in our main brief, 
all of the gas is subject to Commission jurisdiction. i : 

It may well be that. as the Commission suggests, Seaboard 
may sell gas to the Army only for resale (leaving Virginia Gas 
as the supplier of direct-use gas). But, unless there were to. 


be established an entirely separate distribution system so 


With respect to the establishment of a separate distribution 


system, we_beli be made that 
a second system would not. be feasible-ta—rtew-of-cost—and_satesy- 


2 
factors (as well as other considerations) . 2/ No useful purpose 


would be served, however, in endeavoring to make that showing 
so long as the Commission persists in its present view respecting 
the limits of its jurisdiction. For, as noted, the Commission 


takes the position that, even if a second distribution system 


4s not established and all gas -- whether for or direct 


usé -- is commingled at the point of sale, it may exercise 


ee 
Jarisdiction over only an amount of the gas equal to that_which 
is ultimately resold. Stated otherwise, in the Commission's 


view it makes no difference from the standpoint of its 


jurisdiction Whether the resale gas and the direct use gas are 
commingled or, instead, are distributed separately. 

Thus, contarry to the Commission's assertion, it is 
relevant here whether the Commission is (as we contend) wrong 
in its view of the extent of its jurisdiction. The short 
of the matter is that, if the Commission does have jurisdiction 


over_all gas in the he c 


régulation all of the A 's purchases 


as they are fulfilled on a commingled basis. At this time all 
SS eee 


2/ There is some language in the Commission's opinion (R. 931) 
Indicating that the Commission feels that the Army “has it 
within its power to separate these transactions" and that there 
has been a "refusal to do so." To the best of our knowledge, 
there has been no testimony concerning the Army's "power" to 
construct separate gas distribution systems, nor has there been 
a "refusal" to do so on the part of the Army. 


of the Army's requirements are being fulfilled_on such a basis 
Se eS 
to be. While the Commission may consider -- once its Jurisdiction 
over all commingled gas has been made clear to it -- the 
ordering of separate distribution systems, we stress again that 
the Army is prepared to show to the Commission that the 
establishment of a second system is not feasible. 

2. The fact that the Secretary is "seeking * * * a new 
service from Atlantic Seaboard" (Commission Brief, p. 11) under 
Section 7(a) of the Act, 15 U.S.C. 717f(a), is irrelevant in 
light of the decisions discussed at pages 7-18 of our main 
brief. These cases involved many different situations under 
the Power Act and the Gas Act, some where the private parties 
were opposed to each other, some where they were attempting to 
cooperate to defeat Commission jurisdiction, some where the 
interstate-intrastate aspect of the energy was prominent, and 
some where the commingling involved resale and direct-use gas. 


The Commission has cited no authority intimating that the 


presence of a Section 7(a) application takes the case out of 


the prevailing jurisdictional rule, and we know of none. 
Consequently, that aspect of the case 4s not material. 


CONCLUSION 
For the foregoing reasons, and for the reasons set out 
in our Main Brief, the order of the Federal Power Commission 
should be reversed and the case remanded for further proceedings. 


Respectfully submitted, 


WILLIAM D. RUCKELSHAUS, 
Assistant Attorney General, 


ALAN S. ROSENTHAL, 
STEPHEN R. FELSQN, 


Attorneys, 
Department of ustice, 
a on Cc 9) o 
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The Federal Power Commission respectfully petitions 
for rehearing of the Court's decision to remand this 


case for further findings and requests that the Court 


proceed to decide the issues raised by the Army's peti- 


tion for review. : 


\ 


We are seeking this relief because, in our view, 
the Court acted beyond its review jurisdiction in remand- 


ing this case to the Commission for findings as to 


whether the interposition of Virginia Gas was a sham, 2 
ground never theretofore raised in the case and as to 
which the Army had urged no objection in its application 
to the Commission for rehearing. 

A. Apart from the fact that, as we will show below, 
the sale by Virginia Gas did not involve an attempt to 
avoid regulation, it seems clear that the Court is not 
free to make the basis for its decision a point which 
it raises sua sponte. The fact is that the Army's ap- 
plication to the Commission for rehearing is bare of 
even the suggestion that the interposition of Virginia 
Gas is a sham or that findings should have been made in 
that connection. An objection not urged before the 
Commission in the application for rehearing may not be 
considered by the Court either on presentation by a 
party or by the Court sua ae Natural Gas Act, 

Sec. 19(b), 15 U.S.C. 717r(b). This section has been 
strictly construed. E.g., F.P.C. v. Colorado Interstate 


Gas Co., 348 U.S. 492 (1955); F.P.C. v. Sunray DX Oil Co., 


391 U.S. 9, 36, n. 21 (1968); Panhandle Eastern Pipe 


ST 


1/ Section 19(b) provides in pertinent part: "No 
Objection to the order of the Commission shall be con- 
sidered by the court unless such objection shall have 
been urged before the Commission in the application 
for rehearing unless there is reasonable ground for 
failure so to do.” 

2 


| 
Line Co., v. F.P.C., 324 U.S. 626, 649, 650-651 (1945); 


Citizens for Allegan County, Inc.-v. F.P.C., ____ Appbc 
__» 414 F, 2d 1125, 1134 (1969); Michigan Consolidated 
Gas Co. v. F.P.€., 108 AppDC 371, 282 F. 2d 854, 857- 

858 (1960); Street v. F.P.C., 107 AppDC 327, 277 F. 24 
357 (1960). Here it must be emphasized that Section 
19(b) precludes the Court from even considering .an 
objection not presented to the Commission, a point the 
Supreme Court was careful to make in Colorado Interstate, 
supra, 348 U.S. at 498-499. The rule precludes burdening 
the agency with the obligation to make findings as to 
issues that were not in contention. Cf., Citizens of 
Allegan, supra, 414 F. 2d at 1133. 7 


B. In view of the Court's query whether the 


2/ The hearing examiner's comment quotéd by the Court 
(slip op. p- 4) concerning direct supply by Seaboard 
seems to have been in response to the statement at p. 
18 of the Army's initial brief to the examiner which 
reads; | 


"The total volumes of gas purchased by the Army 
for resale and for its operation is not separable and 


perforce, all jurisdictional. 


"as shown in exhibits 17 and 18, a 20-inch main 
transmission pipeline of Atlantic Seaboard traverses 
the length of the Vint Hill Farms Station and natural 
gas is delivered to the Station directly from the main 
line via metering and regulating devices owned by At- 
lantic Seaboard and 22 feet of 2-inch pipe downstream 
from said devices owned by Virginia Gas Distribution 
Corporation. Once natural gas leaves the Army's meter- 
ing house it is distributed throughout Vint ‘Hill 
Farms Station via the Army's own gas mains. These 


mains serve both Army facilities directly consuming 
natural gas and facilities (residential and commercial) © 


to which gas is resold by the Army. * * *" | 


interposition of Virginia Gas is merely a sham, designed 
3/ 


to avoid federal regulation, the following factors in- 
dicating the contrary seem pertinent. Virginia Gas and 
Atlantic Seaboard are both wholly-owned subsidiaries of 
Columbia Gas System, Inc. (App. 24a). Atlantic Seaboard 
is an interstate pipeline which makes no direct sales, 
put only sales for resale. Virginia Gas, on the other 
hand, is a distribution company operating solely in 
Virginia which sells gas to domestic, commercial and 
industrial users. _ It had been making the sale to the 
Army for the Vint Hills Station for more than a decade 
prior to the Section 7(a) application, filed in 1965, 
for an order requiring Atlantic Seaboard to make the 
sale. While the Commission's decision in effect holds 
3/ At oral argument the question was asked whether the 
use of Virginia Gas' 20-foot pipe was a subterfuge. 
Neither counsel replied in the affirmative. 

4/ Virginia Gas pointed out to the Commission in its 
application to intervene that it had 31,900 general 
service customers in Virginia and that it served, inter 
alia, the commmities of Warrenton and Gainesville near 
the Army's Vint Hill installations as well as Fauquier 
and other counties. 

5/ The facts stated in the text were known publicly and 


by the Army and the Commission. This is obviously why 
the question of sham was never raised in the case. 


that the sale to the Army by Virginia Gas is a sale for 
resale to the public in interstate commerce because of 
the sale by the Army of a small part of the gas received, 


prior thereto the company and even the Commission's staff 


did not regard any of Army's usage as involving sales of 
6 i 


gas to the public. — This meant, of course, that Virginia 
Gas and the Columbia system viewed the sale to the Army 

as a direct sale. This would have been so whether 
Virginia Gas or Atlantic Seaboard made the sale. F.P.C. 
rate jurisdiction would not have attached in etitericnee 
since the Commission has no such jurisdiction over | 


7/ 
direct sales. 


Moreover, so long as the sale was viewed as a direct 
sale, it was reasonable for the distribution company 
(Virginia Gas), to make the sales, rather than having 
it made by the interstate pipeline company (atlantic 


Seaboard). Indeed, the Commission has frequently expressed 
| 


6/ Under Section 7(a), 15 U.S.C. 717£(a), the Commission 
May order a natural gas company to sell gas to "any 
person or mmicipality engaged or legally authorized to 
engage in the local distribution of natural or artifi- 
cial gas to the public * * *," 

7/ The Commission has jurisdiction over interstate trans- 
portation even for direct sales, but once it authorizes 
the transportation it has no further jurisdiction over 
the rates. 


the policy view that direct industrial sales should, 


where possible, be made by the local distributor rather 
8 


than the pipeline serving the local distributor. See, 


e.g-, Panhandle Eastern Pipe Line Co., 36 FPC 1107, 1109 
(1966), 37 FPC 314 (1967), affirmed, 386 F. 2d 607 (CA3, 


1967); Southern Natural Gas Co., 25 FPC 925, 926-927 (1961). 
Although the Commission's decision shows that the 

jurisdictional premises on which the Columbia system 

has been acting are no longer accurate, this certainly 

does not indicate any attempt to avoid regulation. 

Indeed, the existence of federal jurisdiction is in no 


way dependent on which Columbia company makes the sale 


8/ In fact, the Commission has authorized a number of 
corporate realignments for the Columbia system to permit 
the distribution function to be performed by corporate 
entities separate from the interstate transmission cor- 
poration. E.g., The Ohio Fuel Gas Co., 29 FPC 1134 (1963); 
The Manufacturers Light & Heat Co., 26 FPC 537 (1961); 


Cumberland and Allegheny Gas Co., 24 FPC 254 (1960). 


9/ Since Virginia apparently has chosen not to exercise 
jurisdiction over one class of sales, i.e., those to the 
federal government, the exemption of Section l(c) of the 
Natural Gas Act would not apply. Of course, if the State 
did regulate the sale (and thereby exclude federal juris- 
diction) the Natural Gas Act's purpose of having compre- 
hensive regulation, either State or federal, would be 
accomplished. In this respect, however, it must be noted 
that no contention has been made that the rate charged 
the Army by Virginia Gas is discriminatory. 


10/ 
but rather on the character of the sale. 


The fact is that the Army, under its ea 
theory subsequently utilized in part by the Commission, 
could have requested the Federal Power Commission to 
exercise its jurisdiction over the existing sale by i 


Virginia Gas. Since it did not, it presumably viewed 


the Virginia Gas rate as a reasonable charge by that 


‘company so that no rate benefit would have resulted even 
| 


under F.P.C. jurisdiction. Accordingly, the present 


case, unlike Lo-Vaca, cannot in any real sense be viewed 
as involving an attempt to avoid regulation. 


10/ If, in response to the Commission's order, Atlantic 
Seaboard were to furnish directly to the Army the small 
portion of the gas utilized by the Army for resale, the 
sale of the remainder by Virginia Gas would again be a 
direct sale, not regulable by the Commission... | 


CONCLUSION 
For these reasons, we request the Court to reconsider 
the remand order and to proceed to a decision on the merits. 


Respectfully submitted, 


Peter H. Schiff, 
Solicitor, 


Robert L. Russell, 
Assistant General Counsel, 


Israel Convisser, 


Attorney, 
For Respondent. 


Federal Power Commission, 


Washington, D. C. 20426. 
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Comes now Virginia Gas Distribution Corporation, 
| 


a corporation, and petitions for leave to file a Brief, by 


its counsel, as amicus curiae, addressed to Respondent's 


Petition for Rehearing. 


The grounds for this Petition are the necessity 
to clear Petitioner of unfair and unjustified imputations 
of possible misconduct, to show that the facts of record 
in this case and of which the Court can take official, 
notice clearly establish Petitioner's bona fides, and to 


urge the Court to grant Respondent's Petition for Rehearing 


and revise the Court's opinion accordingly. 


WHEREFORE, Virginia Gas Distribution Corporation 
respectfully petitions the Court that it be allowed to 


interpose in said action, to appear as a friend of the court , 


| 
ana to file a brief as amicus curiae, copies of which; have 


this day been lodged with the Clerk and served on each 


attorney of record herein. 


Respectfully, 


/s/ John M. Hill 

John M. Hill 

Counsel for 

Virginia Gas Distribution conporesion 


Dated: December 23, 1969 
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